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DTE Energy Company and Detroit Edison Company (collectively, “Detroit Edison™)
submit this Reply in Support of their Motion to Compel. The motion should be granted and
Plaintiff ordered to comply with the rules.

The issue in this motion is straightforward: “Has Plaintiff complied with Rules 33 and
34?” Plaintiff, though, has focused the bulk of its opposition on why it should be excused from
the obligation to comply with the rules. For instance, Plaintiff tries to- distort Detroit Edison’s
discovery instructions to claim that it can disregard Rule 34’s requirement to “produce
documents as they are kept in the usual course of business.” And, while the rules nowhere allow
for a “text-search” exception to Rule 34, Plaintiff insists that Detroit Edison should be satisfied
with an electronically-searchable production in lieu of a production that complies with the
express terms of the rule. Many courts have rejected this identical argument because text-
searchability does not solve the problem of identifying and categorizing responsive documents,
and the requesting party should not be forced to bear the responding party’s burden of reviewing
its own documents and determining responsive material. See Dkt. 87 at 14 n.6 (citing and
quoting cases).' Indeed, Plaintiff tries to cast blame for its own failures on Detroit Edison.
Despite detailed exchanges of correspondence and multiple “meet and confers,” Plaintiff argues
that Detroit Edison did not “object” to the non-compliant responses soon enough, thereby
relieving Plaintiff of its obligations under Rule 34. Indeed, Plaintiff even argues that Detroit
Edison somehow has lost its right to rely on Rule 34 because its outside law firm was
purportedly aware of Plaintiff’s non-compliant productions years ago in other cases for other

clients. None of these or Plaintiff’s other excuses justify its failure to comply with the rules here.

! 1t is ironic that Plaintiff characterizes text-searching as an easy way for Detroit Edison to
identify relevant documents (Dkt. 95 at 7), while at the same time decrying the burden if Plaintiff
is ordered to categorize responsive documents as the rules require. Id. at 1.
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L EPA HAS NOT PRODUCED DOCUMENTS AS KEPT IN THE USUAL COURSE
OF BUSINESS.

Rule 34 was amended in 1980 to prohibit a party from producing a disorganized
“document dump.”” It now allows a party to elect to produce documents “as they are kept in the
usual course of business.” As noted in the Report that led to the 1980 Amendment, the everyday
organization of documents reveals -- not obscures -- the business logic behind them:

To eliminate such chicanery, the Committee proposes alternative methods of

production. Most members determined that the convenient and least burdensome

requirement would entail production in the order in which the documents are

actually kept in the usual course of business so that there is an internal logic
reflecting business use.

Report of the Special Comm. for the Study of Discovery Abuse, Section of Litig. of the ABA
(1977), published 92 F.R.D. 137, 177 (1980) (emphasis added). See also Pass & Seymour, Inc.
v. Hubbell Inc., 255 F.R.D. 331, 334 (N.D. N.Y. 2008) (“[c]learly, the underlying assumption ...
was that production of records as kept in the usual course of business ordinarily will make their
significance pellucid. That is the overarching purpose of the rule.”) (citation omitted).

Plaintiff, though, has not produced documents as they are kept in EPA’s “usual course of
business.” Rather, they have been produced as collected and organized after-the-fact by EPA’s
lawyers. This defeats the very purpose of the option to produce as kept in the usual course of
business. Here, EPA’s logic in organizing and maintaining its documents has been lost by the
lawyers’ re-organization of those documents in prior litigation and in the production to Detroit

Edison. Indeed, the rule was amended to prevent lawyers from deciding the order and

% See sample CDs of Plaintiff’s production for their indecipherability (motion pending for
proposed Exs. F and G to be filed in traditional manner). Cursory searches reveal documents
that are clearly non-responsive and irrelevant to the issues in this case. A search for “routine w/5
maint*” produces numerous such documents, including an IPCC Report, Climate Change 2007:
Impacts, Adaptation and Vulnerability, a CATF report Environmental Assessment of Geologic
Storage of CO,, and EPA’s Alternative Control Techniques Document: Surface Coating
Operations at Shipbuilding and Ship Repair Facilities. See Exs. A, B, C (excerpts). These
typify the irrelevancies through which Detroit Edison must wade in search of useful information.
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organization of documents to be produced. Plaintiff’s own declarations belie its claim that the
documents have been produced as kept by EPA in the usual course of its business.® See, e. g,
Dkt. 95 Ex. 2 (multiple rounds of collection and review with expanding criteria each time); Ex. 3
99 6-9 (confirming that, while EPA personnel organize most of their documents according to
their work needs, the documents were neither collected nor produced to Detroit Edison in that
manner). See also Dkt. 87 at 12-14 (citing cases). Moreover, providing limited information
about the “origin” of the documents, whether the EPA office/region or prior litigation or in some
instances a custodian,* does not cure the incomprehensible organization of the production. See
id. at 4-7. Detroit Edison is prejudiced by the document dump because Plaintiff is effectively
thwarting its ability to ascertain the documents that support the defense.

A. Plaintiff Twists the Meaning of DTE’s Discovery Instructions.

Plaintiff’s lead argument is that it need not produce as required by Rule 34(b) because
Detroit Edison’s discovery instructions allegedly specified a different manner of production.
This gambit cannot succeed. The entire instruction -- which Plaintiff only selectively quotes --
mirrors Rule 34(b)’s intent to prevent re-organizing documents to obscure their significance:

In producing documents, all documents that are physically attached to

each other when located or segregated or separated from other documents,

whether by inclusion in binders, files, sub-files, or by use of dividers, tabs,

or any other method, shall be left so attached, segregated, or separated.

Documents shall be retained in the order in which they are maintained, in

the file where found.

Dkt. 87, Ex. D, Instr. § 4. As Plaintiff’s declarations confirm, its lawyers received documents

with no specified organization, re-ordered them for litigation, and then produced them. See, e.g.,

Dkt. 95 Ex. 3 99 6-7 (describing how documents were placed into database with no instruction to

? Plaintiff bears the burden of demonstrating that the documents were in fact produced as kept
in the usual course of business. Pass & Seymour, Inc., 255 F.R.D. at 334 (collecting cases).

* This information was provided only after Detroit Edison filed its motion to compel.
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maintain original order or organization). It is disingenuous to argue that -- affer both the
custodians and lawyers re-organized them -- the documents have been produced “in the order” in
which EPA maintained them “in the file where found.” See In re Sulfuric Acid Antitrust Litig.,
231 FR.D. 351, 363 (N.D. 1ll. 2005) (“party must, however, show that the way in which the
documents are kept has not changed from how they were kept in the usual course of business”).

B. Simply Producing Documents From Prior New Source Review Cases, With
No Analysis Or Review Whatsoever, Does Not Satisfy Rule 34(b).

Plaintiff asserts that it has complied with Rule 34(b) by simply re-producing documents
that it produced in other cases more than five years ago, without even attempting to limit the
production to the requests or issues in this case. This argument fails. First, the hard drive of
documents from 1999-2004 is simply an amalgamation of document productions in prior cases --
it is not how those documents were kept in the course of EPA’s business. Second, the issues and
requests in this case obviously are not identical to issues in the prior cases against different
facilities in different states.’ Consequently, Plaintiff has produced vast numbers of irrelevant
and non-responsive documents to Detroit Edison here. As just one example, Plaintiff
acknowledges producing documents related solely to remedy issues that Detroit Edison expressly
excluded from its requests. Compare, e.g., Dkt. 95 Ex. 2, Attach. G at 63-64 (one of many
declarations listing numerous categories of remedy-specific documents collected) to Dkt. 87 Ex.
D, Req. 3 (“...excluding any documents or information collected in connection with remedy
discovery in any NSR enforcement action”) (emphasis added). In fact, Plaintiff’s declaration

states that the hard drive contains “potentially-responsive” documents. Dkt. 95 Ex. 3 §12. This

* Plaintiff neither attaches the discovery requests from the other cases nor provides a
comparison to Detroit Edison’s requests. Review of the requests reveals what one would expect.
Like Detroit Edison here, the defendants were seeking much more than general EPA documents -
- they were seeking documents specific to their facilities, projects, and state regulations. See,
e.g., Exs. D, E (discovery requests in Duke Energy and Illinois Power). Many, if not most, of
those case-specific documents are non-responsive to Detroit Edison’s requests, but they have
been produced in Plaintiff’s document dump, obscuring those relevant to Monroe 2.
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sworn statement contradicts Plaintiff's opposition. See Dkt. 95 at 14-15 (admitting that
producing “potentially responsive” documents is improper, but claiming that production in this
case 1s not merely “potentially responsive” documents). As other courts have held, a requesting
party is entitled to responsive documents, not a vast universe of potentially-responsive
documents. Providing the EPA location where the documents originated, as Plaintiff has now
done, does nothing to eliminate the prejudice from receiving voluminous non-responsive
documents.

II. EPA HAS FAILED TO COMPLY WITH FEDERAL RULE 33(d).

Plaintiff relied on Rule 33(d) in many of its answers to interrogatories, and yet has not
complied with the express requirement to identify documents with specificity. Plaintiffs
opposition does nothing to justify its refusal to provide the required information, nor does it even
respond to the specific deficiencies noted by Detroit Edison. See Dkt. 87 at 15.

CONCLUSION

For the reasons here and in its Opening Brief, Detroit Edison’s motion should be granted.

HUNTON & WILLIAMS LLP
Matthew J. Lund (P48632) /s/ Harry M. Johnson, 111
Pepper Hamilton LLP F. William Brownell
100 Renaissance Center, 36th Floor bbrownell@hunton.com
Detroit, Michigan 48243 Mark B. Bierbower
lundm@pepperlaw.com mbierbower@hunton.com
(313) 393-7370 Makram B. Jaber
Michael J. Solo (P57092) mjaber@hunton.com
Office of the General Counsel Brent A. Rosser
DTE Energy brosser@hunton.com
Harry M. Johnson, IIT
One Energy Plaza Y ?

pjohnson@hunton.com
Hunton & Williams LLP

1900 K Street, N.W.
Washington, D.C. 20006-1109
(202) 955-1500

Counsel for Defendants

Detroit, Michigan
solom@dteenergy.com
(313) 235-9512
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UNITED STATES DISTRICT COURT
FOR THE EASTERN DISTRICT OF MICHIGAN

UNITED STATES OF AMERICA,
Plaintiff,

and

Civil Action No.

NATURAL RESOURCES DEFENSE 5 10 13101 BAF.RSW

COUNCIL, INC. AND SIERRA CLUB,

Intervenor-Plaintiffs, Judge Bernard A. Friedman

v Magistrate Judge R. Steven Whalen

DTE ENERGY COMPANY AND
DETROIT EDISON COMPANY,

Defendants.

REPLY BRIEF IN SUPPORT OF DEFENDANTS’
MOTION TO COMPEL PLAINTIFF’S COMPLIANCE WITH
RULES 33 AND 34 OF THE FEDERAL RULES OF CIVIL PROCEDURE

APPENDIX A:
INDEX OF EXHIBITS

Ex. A IPCC Report, Climate Change 2007: Impacts, Adaptation and Vulnerability
Ex. B CATF Report, Environmental Assessment of Geologic Storage of CO;

Ex.C Alternative Control Techniques Document: Surface Coating Operations at
Shipbuilding and Ship Repair Facilities (EPA)

Ex.D Defendant’s First Set of Requests for Production of Documents to the United States
of America, United States of America v. Duke Energy, Civil Action No. 1:00 CV
1262
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Ex.E Plaintiff United States’ Responses and Objections to Defendant Illinois Power
Company’s First Request for Production of Document, United States of America v.
Illinois Power Company, Civil Action No. 99-813-DRH

Ex. F Sample CD from Plaintiff’s production (to be filed in traditional manner if motion to
do so is granted) :

Ex. G Sample CD from Plaintiff’s production (to be filed in traditional manner if motion to
do so is granted)
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Climate Change 2007:
impacts, Adaptation and Vulnerability

The Intergovernmental Panel on Climate Change {(IPCC) was set up joiatly by the World Meteorological Organization
and the United Nations Environment Programme to provide an authoritative international statement of scientific
understanding of climate change. The IPCC periodic assessments of the causes, impacts and possible response strate-
gics to climate change are the most comprehensive and up-to-dare reporis available on the subjecr, and form the
standard reference for all concerned with climate change in academia, government and industry worldwide. Through
three working groups, many hundreds of international experts assess climate change in this Fourth Assessment Report.
The Report consists of thiee main volumes under the umbrella title Chmuate Chunge 2007, sl avaitable from
Cambridge University Press:

Climate Change 2007 — The Physical Science Basis
Contribution of Working Group | to the Fourth Assessment Report of the TPCC
{(ISBN 978 0521 88009-1 Hardback; 978 0521 70596-7 Paperback)

Climate Change 2007 - Impacts, Adaptation and Vulnerability
Contribution of Working Group IT to the Fourth Assessment Report of the IPCC
(978 0521 88010-7 Hardback; 978 0321 70597-4 Paperback)

Climate Change 2007 — Mitigation of Climate Change
Conrribution of Working Group I to the Fourth Assessment Reporr of the IPGC
{978 0521 88011-4 Hardback; 978 0321 70598-1 Paperback)

Climate Change 2007 — Iinpacts, Adaptation and Vulnerability provides the most comprehensive and up-to-date
scientific assessment of the impaces of climate change, the vulnerability of natural and human eénvironments, and the
potential fur respouse through adaptation. The report:

® cvaluates evidence that recent observed changes in climate have already affected a variety of physical and
biological systems and concludes that these effects can be artributed to global warming;

@ makesa derailed assessment of the impacts of future climate change and sea-level rise on ceosystems, water
resovirces, agriculture and food security, human health, coastal and low-lying regions and industry and sertle-
ments;

¢ provides a complete new assessment of the impacts of climate change on major regions of the world {Africa,
Asia, Australias/New Zealand, Europe, Latin America, North America, polar regions and small islands);

e considers responses through adapration;
o explores the synergies and trade-offs between adapration aud midgation;

* evaluates the key vulnerabilities to climate change, and assesses aggregate dumage levels and the role of
mulriple stresses.

This fatest assessment by the IPCC will form the standard scientific reference for all those concerned with the
consequences of climate change, including students and researchers in ecology, biology, hydrology, environmental
science, economics, social science, natural resource management, public health, food security and natural hazards, and
policymakers and managers in governments, industry and other organisations responsible for resources likely to be
affected by climare change.

006411
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From reviews of the Third Assessment Report — Clirnate Change 2001:

‘This volume makes another significant step forward in the understanding of the likely impacts of climate change on a
5 ] 2 y nap

global scale.

International Journal of Climatology

“The detail is truly amazing . . . invaluable works of reference . . . no reference or science library should be withour a
set [of the IPCC volumes). . . unreservedly recommended to all readers.”
Tomrnal of Mercorology

“This well-edited set of three volumes will surely be the standard reference for nearly all arguments related with global
warming and climate change {n the next years. It should not be missing in the libraries of atmospheric and climate
rescarch institutes and those administrative and polirical institutions which have to deal with global change and
sustainable development.”

Meteorologische Zeitschrift

“The IPCC has conducted what is arguably the largest, most comprehensive and transparent study ever undertaken by
mankind . . . The resulr is a work of substance and authority, which only the foolish would deride.”
Wind Engincering

‘... the weight 6f evidence presented, the authority that IPCC commands and the breadth of view can hardly fail to
impress and carn respect. Each of the volumes is essentially a remarkable work of reference, containing a plethora of
information and copious bibliographies. There can be few natural scientists who will not want to have at least one of
these volumes 1o band on their bookshelves, at least until further rescarch renders the details ourdated by the time of
the next survey,”

The Holocene

“The subject is explored in grear depth and should prove valuable ro policy makers, rescarchers, analyses, and
P F policy »

students.”

American Meteorological Society

From reviews of the Second Assessment Report — Climate Change 1995:

.. essential reading for anyone interested in global enviroumental change, either past, present or future. ... These
volumes have a deservedly high reputation’
Geological Magazine
‘... tremendous achievement of coordinating the contributons of well over a thousand individuals to prodnce an
authoritative, state-of-the-arr review which will be of great value ro decision-makers and the scientific communiry at
large ... an indispensable reference.’
International Journal of Climatology

*... a wealth of clear, well-organized information that is all in one place ... there is much to appland.’
FEnviromment International

006412
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Edited by

Martin Parry Osvaldo Canziani Jean Palutikof

Co-Chuair, Co-Chair, Head, Technical Support Unit
IPCC Working Group 11 IPCC Working Group 11 IPCC Working Group I

Paul van der Linden Clair Hanson

Deputy Head, Technical Support Unit Deputy Head. Technical Support Unit
IPCC Working Group Ii IPCC Working Group 11

Contribution of Working Group I
1o the Fourth Assessment Report of the
Intergovernmental Panel on Climate Change

Published for the Imtergovernmenial Panel on Climate Change

R CAMBRIDGE
k- UNIVERSITY PRESS
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CAMBRIDGE UNIVERSITY PRESS
Cambridge, New York, Methourne, Madrid, Cape Town, Singapore, Sio Paolo, Delhi

Cambridge University Press
32 Avenue of the Americas, New York, NY 10013-2473, USA

www.cambridge org
information on this fitle: www.cambridge.org/9780521830107

© Intergovernmental Panel on Climate Change 2007

This publication js in copyright. Subject to statutory exception and to the provisions of relevant collective licensing agreements, no
reproduction of any part may take place without the writlen pernission of the Intergovernmental Paisel un Climate Change,

First published 2007
Printed in Canada by Freisens
A catalogue record for this book is available from the British Library

ISBN 978 0521 88010-7 hardback
ISBN 978 0521 70597-4 paperback

Cambridge University Press has no responsibility for the persistence or accuracy of URLs for external or third-party internet web sites
referred to in this publication and does not guarantee that any content on such webh sites is, or will remain, accurate or appmpriate.

Please use the following reference to the whole report:
IPCC, 2007: Climate Change 2007 Impacts, Adaptation and Vulnerability, Contribution of Working Group I to the Fourth Assessment

Report of the Intergevernmental Panel on Climate Change, ML. Parry, Q.F. Canziani, J.P. Palutikof, P.J. van der Linden und C.E.
Hanson, Eds., Carubridge University Press, Cambridge, UK, 976pp.

Editorial Board: M.L. Parry and O.F Canziani (Co-Chairs). E. de Alba Alcaraz. A. Allali, L. KajleZ-Bogataj, G. Love, 1. Stone,
1P van Ypersele, 1P, Palutikol {(Head of Technical Support Unir

Caover photo:
© Bjom Svensson/Science Photo Library
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Contents
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introduction o the Working Group §f Fourth Assessment Report 1
Summary for Policymakers 7
Technical Summary 23
1 Assessment of observed changes and responses in natural and managed systems 79
2 New assessment methods and the characterisation of future conditions 133
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4 Ecosystems, their properties, goods and services 211
& Food, fibre and forest products 273
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8 Human health 391
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10 Asia 469
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12 Europe 541
18 Latin America 581
14 North America 617
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19 Assessing key vulnerabilities and the risk from climate change 779
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This volume: Summary for Policymakers, Technical Summary, Chapters, Appendices, index
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Climate Change 2007:
impacts, Adaptation and Vulnerability

The Intergovernmental Panel on Climate Change (IPCC) was set up jointly by the World Meteorologival Organization
and the United Nations Environmeut Programme to provide an authoritative international statement of scientific
understanding of climate change. The IPCC¥ periodic assessiments of the causes, impacts and possible response strate-
gics to climare change are the most comprehensive and vp-to-dare reports available on the subjecr, and form the
standard reference for all concerned with climare change in academia, government and industry worldwide. Through
three working groups, many hundreds of international experts assess climare change in this Fourth Assessment Report.
The Report consists of three main volumes ander the umbrella title Clivnzze Chunge 2007, all available from
Cambridge University Press:

Climate Change 2007 - The Physical Science Basis
Contribution of Working Group | to the Fourth Assessment Report of the IPCC
(ISBN 978 0521 88009-1 Hardback; 978 0521 70596-7 Paperback)

Climate Change 2007 - Impacts, Adaptation and Vulyperability
Conribution of Working Group IT 1o the Fourth Assessment Report of the IPCC
(378 0521 88010-7 Hardback; 978 0521 70597-4 Paperback)

Climate Change 2007 — Mitigation of Climate Change
Contriburion of Working Group I to the Fourth Assessment Reporr of the IPCC
{978 0521 88011-4 Hardback; 978 0521 70598-1 Paperback)

Climate Change 2007 — inpacts, Adaptation and Vulnerability provides the most comprehensive and up-to-date
scientific assessment of the impacts of climate change, the vulnera bility of natural and human environmenes, and the
potential for response through adaptation. The report:

® evaluates evidence that recent observed changes in climate have already affecred a variety of physical and
biological systems and concludes that these effects cait be attributed to global warming;

e makes a detailed assessment of the impacts of future climate change and sea-level rise on CCOSYSTEmS, water
resonrces, agriculrure and food security, human health, coastal and low-lying regions and indnstry and scttle-
ments;

e provides a complete new assessment of the impacts of climare change on major regions of the world {Africa,
Asia, Australia/New Zealand, Europe, Latin America, North America, polar regions and small islands);

* considers responses through adapration;
* uxplores the syoergies and trade-offs between adupration aud witigation;

* evaluates the key vulnerabilities to climate change, and assesses aggregate damage levels and the role of
mulriple stresses.

This latest assessment by the IPCC will form the standard scientific reference for all those concerned with the
consequences of climate change, including students aud researchers in ecology, biology, hydrology, environmental
science, economics, social science, narral resource management, public health, food security and natural hazards, and
policymakers and managers in governments, industry and other organisations responsible for resources likely ro be
aftected by climate change.

006411
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From reviews of the Third Assessment Report - Climate Change 2001:

“This volume makey avother signiticant step forward in the understanding of the likely impacts of climare change on a
] : y

global scale.

Interuational Journal of Glimatology

“The detail is truly amazing . . . invaluable works of reference . . . no reference or science library should be withour a
set [of the IPCC volumes]. . . unreservedly recommended to all readers.”
Journal of Mercorology

“This well-edited set of three volumes will surcly be the standard reference for nearly all arguments related with global
warming and climare change in the next years. It should not be missing in the lbraries of atmospheric and climate
rescarch institutes and those administrative and polirical institutions which have to deal with global change and
sustainable development.’

Meteorologische Zeitschrift

“The IPCC bas conducted what is arguably the largest, most comprehensive and transparent study ever undertaken by
mankind . . . The result is a work of substance and authority, which only the foolish would deride.’
Wind Engineering

‘... the weight of evidence presented, the authority that IPCC commands and the breadih of view cam hardly fail to
impress and carn respect. Each of the volumes is essentially a remarkable work of reference, containing a plethora of
information and copious bibliographies. There can be few natural scientists who will not wanr to have at least one of
these volumes to hand on their bookshelves, at least until further rescarch renders the details ourdated by the time of
the next survey,’

The Holucene

“The subject is explored in grear depth and should prove valuable to policy makers, researchers, analysts, and
students.”
American Meteorological Society

From reviews of the Second Assessment Report — Climate Change 1995:

.. essential reading for anyone interested in globa! environmental change, either past, present or future. ... These
volumes have a deservedly high reputation’
Geological Magazine
*... v rremendous achievement of coordinpating the contributons of well over a thousand individuals 1o prodnce an
authoritative, state-of-the-are review which will be of great value to decision-makers and vhe scientific community at
large ... an indispensable reference.’
International Journal of Climatology

‘... @ wealth of dear, well-organized information that is all in one place ... there is much to applaud.’
Environinsnt International
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IN THE UNITED STATES DISTRICT COURT
FOR THE MIDDLE DISTRICT OF NORTH CAROLINA

UNITED STATES OF AMERICA,
Plaintiff,
V. Civil Action No. 1:00 CV 1262

DUKE ENERGY CORPORATION,

Defendant.

DEFENDANT’S FIRST SET OF REQUESTS FOR PRODUCTION
OF DOCUMENTS TO THE UNITED STATES OF AMERICA

Pursuant to Rules 26 and 34 of the Federal Rules of Civil Procedure, Defendant Duke
Energy Corporation (“Duke”) hereby requests that Plaintiff United States of America
(“Plaintiff”) produce for inspection and copying the documents described below within thirty
30) days at the headquarters of the Environmental Protection Agency, Ariet Rios, 1200
Pennsylvania Avenue, N.W., Washington, D.C. or some other agreed on location.

INSTRUCTIONS |

A. Plaintiff is required to produce all documents responsive to the requests set forth
below that are in its possession, custody, or control, including documents in the possession,
custody, or control of Plaintiff’s departments, agencies, offices, officers, employees, or agents
(including attorneys, engineers, accountants, consultants, or experts).

B. In the event any copy of any document, the production of which is requested, is

not identical to any copy thereof by reason of any alterations, marginal notes, comments, or other
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maierials contained therein or attached thereto, or otherwise, all such non-identical copies shall
be produced separately.

C. The singular shall be construed to include the plural, and the plural shall be
construed to include the singular. The words "and" and "or" shall be construed either
disjunctively or conjunctively as necessary to bring within the scope of the specific request all
documents that might otherwise be construed to be outside of its scope. The words "all" and
"each" shall be construed as all and each.

D. In producing documents, all documents that are physically attached to each other
when located or segregated or separated from other documents, whether by inclusion in binders,
files, subfiles, or by use of dividers, tabs, or any other method, shall be left so attached,
segregated, or separated. Documents shall be retained in the order in which they are maintained,
in the file where found.

E. If any document or any portion of any document requested herein is not produced,
describe the basis for withholding the document or portion thereof, including any claim of
privilege, in sufficient detail to permit the court to decide the validity of your withholding of the
document. As required under Rule 26(b)(5) of the Federal Rules of Civil Procedure, please
produce a log that identifies each document withheld and, in addition, provides at a minimum the
following information:

(a) the ';)lacc, date, and manner of preparation or other recording of the
document;

(b) the title and subject matter of the document;
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(c) the identity and position of the author, the addressee, and all recipients of
the document; and

(d) a statement of (i) the nature of the legal privilege claimed or other reason
for withholding the document and (ii) the factual basis for that claim of privilege or other reason
for withholding, including the facts establishing any claim of privilege, the factg showing that the
privilege has not been waived, the status of the person claiming the privilege, and a statement as
to whether the contents of the document are limited to legal advice or contain other subject
matter.

F. Identify and produce each portion of any document withheld in part pursuant to
instruction E as to which the basis for withholding other portions of the document does not
appiy.

G. These requests are continuing in nature. If additional information or documents
become known regarding any of these requests, you are to furnish a supplemental response when
such information or documents becomes available.

DEFINITIONS

1. The term “documents” includes originals, non-identical copies and drafts, whether
printed or reproduced by hand or otherwise, and includes, but is not limited to, correspondence,
letters, memorahda, notes, inter- or intra-office, agency, or departmental communications,
records, permits, summaries of personal or telephone conversations or interviews, minutes or
records of meetings or conferences (including meetings of boards, committee, sub-committee, or

any individual member thereof), press releases, contracts, agreements, purchase orders, invoices,
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coﬂﬁnnaﬁom, telegrams, telexes, books, preliminary and final repbrts, logs, diaries, audio
recordings, video recordings, charts, photographs, notebooks, calendars, statistical statements,
tables, tabulations, calculations, data, diagrams, plans, drawings, blueprints, orders, work orders,
and opinions or reports of consultants, experts, attorneys, engineers, accountants, or analysts.

2. “Communication” or “communications” refers to any and all of the following:
any documents, writings, notes, oral conversations, conversations or discussions by telephone or
other exchange of information in any form (and any notes or recordations of them).

3. “Concern” or “concerning,” “relate to” or “relating to,” or “refer to” or “referring
to” means any document which mentions, reflects, directs attention to the matter or is in any way
connected with the matter.

4. “Plaintif” means Plaintiff United States of America, acting by authority of the
Attorney General of the United States and includes the Administrator and the United States
Environmental Protection Agency (“USEPA”™), including its present and former officers,
administrators, managers, directors, employees, agents, attorneys (including, but not limited to,
the Attorney General of the United States and the U.S. Department of Justice), and affiliates, and
all other persons acting or purporting to act on its behalf, as well as all other federal agencies or
instrumentalities that own, operate, or are responsible for the installation, operation, or regulation
of fossil fuel-fired boilers, including, but not limited to, the Department of Defense, the Federal
Bureau of Prisons, the Department of Energy, the Federal Energy Regulatory Commission, and

any other federal agency with the exception of the Tennessee Valley Authority.
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5. “USEPA” means the United States Environmental Protection Agency (including
the Administrator of the United States Environmental Protection Agency), its headquarters,
offices, regions, departments, agencies, and its present and former officers, administrators,
managers, directors, employees, agents, attorneys, and affiliates, and all other persons acting or
purporting to act on its behalf.

6. Any references to “you,” or “your” means Plaintiff United States of America.

7. “Plant” or “Plants” mean the fossil fuel-fired electric generating stations named in
the Complaint filed in United States District Court, Middle Disﬁict of North Carolina, Case No.
1:00 CV 1262, including the CG Allen, Belews Creek, Buck, Marshall, Cliffside, Dan River,
W.S. Lee, and Riverbend Plants.

8. “CAA” or the “Act” means the Clean Air Act, 42 U.S.C. §§ 7401 ef seq., and all
rules and regulations promulgated thereunder.

9. “PSD” means the requirements set forth in Part C of Title 1 of the CAA, 42
U.S.C. §§ 7470-7492, for the prevention of significant deterioration of air quality in those areas
designated as attaining National Ambient Air Quality Standards (“NAAQS™) ,and all rules and
regulations related to PSD.

10.  “NSPS” means the New Source Performance Standards promulgated by the
USEPA pursuant to Section 111(b)(1XB) of the CAA, 42 U.S.C. § 7411(b)}(1)(B), and all rules
and regulations related to ‘ﬁsps, including those set forth at 40 C.F.R. part 60, subpart A, §§

60.1 - 60. 19.
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11.  “NSR” means the non-attainment new source review regulatory programs
authorized under Part D of Title I of the CAA for new and modified stationary sources located in
areas that are designated as not having attained the NAAQS, 42 U.S.C. §§ 7501-7515, and the
regulations promulgated thereunder.

12.  “SIP” means the state implementation plan adopted pursuant to Section 110 of the
CAA, 42 US.C. § 7410, by any State in which one of the Plants is located, and which has been
submitted to and/or approved by USEPA as set forth in 40 CFR Part 52.

13. “CAA Modification Rules” means all NSPS, PSD, NSR, and SIP program rules,
including all proposed versions of those rules from 1970 to the present, including, but not limited
to, rules and regulations set forth in Title 40 of the Federal Code of Regulations, that define the
term “modification” and/or “major modification” and detail the applicability of and substantive
requirements for new and/or modified sources of air emissions for purposes of the PSD, NSR,
and/or SIP preconstruction permitting programs and/or the NSPS program rules, like those found
in, e.g., 40 CFR §§ 51.165, 51.166, 52.21, 52.24, 60.2, and 60.14, and all previous versions of
those rules, and any submitted and/or approved SIP program rules containing major new source
review and/or general or minor new source review provisions.

14.  Any references to “WEPCo” means the U.S. Court of Appeals for the Seve_nth
Circuit’s decision in Wisconsin Elec. Power Co. v. Reilly, 893 F.2d 901 (7th Cir. 1990).

15. “WEPCo f;zle” means those amendments to the NSR rules in 1992 which

followed the decision in WEPCo, 57 Fed. Reg. 32,314 (July 21, 1992).
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DOCUMENT REQUESTS

1. Any and all documents that concern, relate to, or on which you base any allegation

in the Complaint that Duke constructed any unit at the Plants in violation of the CAA.

2. All documents that concern, relate to, refer to, or upon which you base your
allegations that Duke violated and continues to violate Section 165(a) of the Act, 42 US.C. §
7475(a) and the PSD regulations set forth in 40 CF.R. § 52.21 by, among other things,
undertaking such major modifications and continuing to operate the Plants without obtaining a

PSD permit as required by 40 C.F.R. §§ 52.21(i)(1) and 52.21(r)(1).

3. For each project or change at the Plants which you allege to be a “modification,”
produce all documents that describe facts, decisonal criteria, and analysis made by, or on behalf
of, USEPA with respect to:

(a)  the determination that the project or change was not routine maintenance,
repair or replacement for purposes of the CAA Modification Rules;

(b)  the determination that the project or change was not a “pollution control
project” for the purposes of 40 C.F.R. § 51.165 or 40 C.F.R. § 52.21(b) (32);

(c)  the determination that the project or change did not constitute the use of an
alternative fuel or raw material within the meaning of the CAA Modification Rules;

(d) the maximum emission rate and the kilogram per hour of each pollutant,
both before and afier the project or change, relevant to the CAA definition of “modification” or

“major modification” in the CAA Modification Rules;
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{e) the “actual emissions,” as defined under 40 C.F.R. § 52.21(b) (21), before
and after the préject or change;

® the “potential to emit,” as defined under 40 C.F.R. § 52.21(b) (4), before
and after the project or change;

(g) the “source-specific allowable emissions” before and a_ﬁer the project or
change;

(h)  the maximum hourly and annual emissions and the emissions limit legally
and physically achievable before and after the project or change;

@) the difference in “actual emissions” before and after the project or change,
assuming the unit is operated under the same hours and conditions that existed before the project
or cﬁange;

()  the actual emissions during the selected time period for the allegations in
the Complaint using the unit’s actual operating hours, production rates, and type of materials
processed, stored, or combusted during the selected time period;

(k)  the “net emissions increase” attributed to the project or change;

()] the causal relationship between the particular project or change and any

significant net increase in emissions.

4, All documents describing, referring or relating in any way to your methods of
calculating or determining whether a “net emissions increase” has occurred under federal and

state regulations.
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5. All documents discussing, describing, referring to or relating to EPA’s Notice of

Violation issued to Duke on May 9, 2000.

6. All documents discussing, describing, referring to or relating to EPA’s Request .

for Information served on Duke on October 1, 1999 pursuant to Section 114 of the Clean Air Act.

7. All documents describing, discussing, regarding or related in any way to the
emissions calculations upon which EPA based (a) the Notice of Violation served on Duke; and

(b) the allegations in its Complaint.

8. All documents containing the emissions calculations related to the Plant projects

in this Complaint.

9. All documents discussing, describing, referring to or relating to whether the Plant

projects at issue in this case constituted routine maintenance.

10.  All documents discussing, describing, referring to or relating to whether the Plant

projects at issue in this case constituted routine repair.

11.  All documents discussing, describing, referring to or relating to whether the Plant

projects at issue in this case constituted routine replacement.
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12. All documents, including reports, correspondence, letters, e-mails, memoranda, or -
notes, concerning or relating to any USEPA inspection of the Plants at any time from January 1,

1978, to the present.

13. All documents that concern, relate to, or refer to any civil actions by you against
electric utility companies operating coal-fired electricity generating power plants and alleging

violations of the NSR provisions of the CAA.

14.  All documents that concern, relate to, refer to, or upon which you base your
allegations in the Complaint that Duke violated and continues to violate provisions of the

applicable SIP permitting provisions.

15.  All documents prepared by or for or submitted to Plaintiff that concern, relate to,
or refer to climate conditions, economic conditions, fuel changes, the operating status at other
electric utility plants, changes at interconnected facilities, or other factors that affect air
emissions from the electric utility sector, including any of the Plants named or referred to in the
Complaint during any period from 1970 to the present, including, but not limited to,
environmental impact analyses, permitting files, utility industry sector reports, acid rain program

studies, studies or analyses of any legislative or regulatory proposals, and any other documents.

16.  All documents that concern, relate to, or refer to any inspection of or visit of any

kind to a facility at which is located a fossil fuel-fired boiler of any kind, including, but not

-10-
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lin-ﬁted to, any utility, industrial, commercial, or institutional boiler used to generate electricity,
process stream, or heat, by you or any other governmental agency with authority to enforce any
provision of the Act, including but not limited to any visit or inspection conducted by USEPA, its
representatives, agents, or contractors, or any authorized state or local air pollution control
agency and its representatives, agents, or contractors, at any time from January 1, 1970 to the

present.

17.  All documents discussing, describing, referring or relating to EPA’s allegations

that the projects or changes referenced in the Complaint are “modifications.”

18.  All documents discussing, describing, referring or relating to the applicable PSD
regulations in effect during the time periods when the alleged “modifications” occurred, as

alleged in the Complaint.

19.  All documents regarding inspection procedures and standards for coal-fired steam

electricity generation plants.

20.  All documents that concern, relate to, refer to, were produced during, were
generated during, or were secured during any investigation by you of the claims set forth in the
Complaint, including any unspecified “additional major modifications” as referenced, for

example, in paragraphs 32, 41, 51, 60 and 69 of the Complaint.

-11-
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21.  All communications between you and any State, including but not limited to any
state governors, attorneys general, or environmental agencies, concerning in any way air
emissions from facilities allegedly owned, operated, or controlled by Duke, and any other

documents that refer or relate to such communications.

22.  All communications between yoﬁ and any private entity or organization or group
concerning this or any other enforcement actions commenced against an electric utility, a federal
agency or instrumentality owning or operating electric generating plants, or any other public or
private entity, which enforcement action is based, in whole or in part, on any alleged

“modifications” to fossil-fuel fired boilers.

23.  All documents that concem, relate to, or refer to any interpretation by you of
Section 169(2)(C) of the CAA, 42 U.S.C. § 7479(2)(C), with respect to the term “construction,”
and including the term “modification” (as defined in Section 111(a) of the CAA, 42 US.C.

§7411(a).

24.  All documents regarding the applicable PSD regulations in effect during the time

periods when the alleged “modifications” occurred as alleged in the Complaint.

25. The complete rulemaking record (within the meaning of 42 US.C.

§ 7607(d)(7X(A)) for the CAA Modification Rules, including all rules and regulations comprising

-12-
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the CAA Modification Rules, and all previous versions of those rules and regulations since the

enactment of the Clean Air Act.

26.  All documents that concern, relate to, or refer to any determination that an activity
does or does not constitute “routine maintenance, repair and replacement,” and the application of

that term, under the CAA Modification Rules.

27.  All communications from EPA Headquarters to EPA Regions or State or local air

pollution control agencies regarding the CAA Modification Rules.

28. All documents that concern, relate to, or refer to state or federal energy laws,
industry codes, standards or practices, or economic studies that influence, affect, or assist in
understanding the maintenance, repair and replacement practices within the electric utility

industry and/or the application the CAA Modification Rules.

29.  All documents, including but not limited to studies, analyses, position papers, or
discussion papers, that concern, relate to, or refer to what the EPA considers to be “routine

maintenance, repair or replacement” activities in the electric utility industry.

30. All documénts that concern, relate to, or refer to what you consider to be, for
purposes of the CAA Modiﬁcatiqn Rules, “an increase in the hours of operation or in the rate of

production” that is not “prohibited under any federally enforceable permit condition established

-13-
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after January 6, 1975, pursuant to 40 CFR 52.21, or under regulations approved pursuant to 40

C.F.R. subpart [ or 40 CFR 51.166.”

31.  All documents that concemn, relate to, or refer to any interpretation by you of
NSPS regulations, 40 C.F.R. Part 60, subpart A, §§ 60.1 - 60.19, with respect to electric utility
companies operating fossil fuel-fired electricity generating plants and “modification” of such

plants under NSPS.

32.  All documents that concern, relate to, refer to, or identify any permits issued for
“major modifications” to any fossil fuel-fired boiler, or any permit issued for a physical or
operational change to such a boiler that was not a “major modification” because the source
“netted out” of PSD or NSR permitting requirements or accepted practically enforceable

emission limitations to avoid PSD or NSR requirements.

33.  All documents describing, regarding, referring or relating in any way to

preconstruction permits and/or operating permits applied for and/or received By the Plants.

34.  All documents describing, regarding, referring or related in any way to EPA and

state investigations/inspections of the Plants.

35.  All documents that concern, relate to, or refer to the comparison of pre-change

and post-change emissions associated with any “major modification” at a fossil fuel-fired boiler,
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including any projections or reports of post-change “representative actual annual emissions” for

an electric steam generating unit, as that term is used in the CAA Modification Rules.

36.  All documents that concern, refer to, relate to, or contain any communications
concerning the CAA Modification Rules, the electric utility sector, or air emissions associated
with the generation of electric energy, between USEPA and the Federal Energy Regulatory
. Commission, the Energy Information Administration, the Department of Energy, or any member

or committee of the Congress of the United States, from 1980 to the present,

37.  All documents that concern, relate to, or refer to any applicability determination
made by USEPA under 40 CFR § 60.5 from 1971 to the present, including, but not limited to,
those determinations made for Fossil Fuel Fired Steam Generators, Electric Utility Steam
Generating Units, Industrial-Commercial-institutional Steam Generating Units, and Stationary

Gas Turbines, as described in the NSPS.

38. All documents that concern, relate to, or refer to any ability to administer,
implement, or enforce PSD, the NSR Programs, and the CAA Modification Rules by any State in
which any of the Plants are located, including, but not limited to, any SIP approvals, delegation
letters, grant agreements, correspondence, permits, comments, or rulemaking activities involving
PSD, the NSR Programs and the CAA Modification Rules or facilities affected by these

programs or rules.
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39.  All documents that discuss, describe, or refer to EPA oversight of North

Carolina’s and South Carolina’s implementation of the PSD and NSR program.

40. All documents that concem, relate to, or refer to EPA’s consideration,
implementation, or application of the WEPCo decision to the NSR Programs, including but not
limited to:

(@  cost estimates for replacements in investment per kilowatt as a measure in
determining the application of NSR;

(b)  repair and replacement activities that are routine in the electric utility
industry; and

(c)  USEPA statements made after the WEPCo decision concerning the nature

of the replacements at issue in WEPCo.

40. All documents that concern, relate to, or refer to EPA “working guidance” as

described in the preambie to the final WEPCo rule, 57 Fed. Reg. 32,314 (July 21, 1992).

41.  All documents prepared by EPA that concern, relate to, or refer to Congress’s

consideration of the CAA Modification Rules or WEPCo in connection with the 1990 Clean Air

Act Amendments.
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42.  All documents referring to, describing, or analyzing USEPA decisions,
interpretations, or statements regarding the scope of the WEPCo rule, including any proposals for
revising or modifying this rule, including but not limited to the following:

(@) Any proposals ever considered, discussed, or analyzed by USEPA,
whether or not made available to any third party, to amend the CAA § 165, 42 U.S.C. § 7475, or
implementing regulations to define, clarify, or modify any of the WEPCo rule as it relates to the
NSR Programs;

(b)  Any final, proposed, or draft guidance documents that refer to, describe,
analyze, or otherwise discuss the meaning or interpretation of the WEPCo rule as it relates to the
NSR Programs;

(c)  Any correspondence sent by USEPA or any of its agents to any outside
entity that refers to, describe, analyze, or otherwise discuss the meaning, interpretation, or

application of the WEPCo rule as it relates to the NSR Programs;

(d)  Any intra-agency memoranda, letters, e-mails or other correspondence that
refer to, describe, analyze, or otherwise discuss the meaning or interpretation of the WPECo rule
as it relates to the NSR Programs at any particular site or project;

| (¢) Any written legal analyses, interpretations, interpretative rulings or
opinions in the possession of USEPA that refer to, describe, analyze, or otherwise discuss the

meaning or interpretation of the above terms as they relate to the NSR Programs;
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® Any written or unwritten enforcement policies that refer to, describe,
analyze, or otherwise discuss the meaning or interpretation of the WEPCo rule as it relates to the
NSR Programs;

()  Any final, proposed, or draft penalty assessments, whether issued or not,

that rely in whole or part on the meaning or interpretation of the WEPCo rule as it relates to the

NSR Programs;
(h)  Any final, proposed, or draft Notices of Violation, whether issued or not,

that rely in whole or part on the meaning or interpretation of the WEPCo rule as it relates to the

NSR Programs;

i) Any final, proposed, or draft settlement documents or consent decrees,
whéther issued or not, that rely in whole or part on the meaning or interpretation of thé WEPCo
rules as it relates to the NSR Programs;

1)) Any and all written materials prepared with or relied on in the

development, production, drafting, or issuance of any of the above documents.

43. All documents referring to, describing or analyzing state decisions, interpretations,
or statements regarding the scope of the WEPCo rule, including those documents which would

fall under any of the subcategories listed in the preceding request.

44.  All documents in USEPA’s possession discussing, explaining, or analyzing the

relationship between the federal regulations implementing the NSR Programs and applicable
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Nofth Carolina and South Carolina regulations, including North and South Carolina’s

application of the WEPCo rule.

45.  All documents not already identified above referring to, describing or relating to
any communications between USEPA and any state or state agency regarding the scope of the

WEPCo rule.

46.  All documents that concern, relate to, or refer to any requirements that electric
utilities must maintain their facilities under state and federal laws, including duties imposed by a
state public utility commission (“PUC”) on electric utilities that requires electric utilities to make

improvements and repairs needed to ensure continuous and reliable service to customers.

47.  All documents that EPA contends provided fair notice to Duke of EPA’s

interpretation of the CAA regulations as advanced in this enforcement proceeding.

48. All correspondence, 'memoranda, notes, reports, directives, or other
communications between EPA and Duke and/or any state in which a Plant is located regarding

the facts underlying this action.

49.  All documents regarding the Plants, the steam or electricity generating capacity of

the Plants and/or any of their components.
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50.  All documents supporting EPA’s allegations that the .projccts referenced in the

Complaint resulted in significant net emissions increases in regulated pollutants.

51.  All documents regarding emissions from the Plants and the alleged environmental

impact of those emissions.

52.  All documents regarding computer modeling or other studies, reports, or

documents that evaluate or estimate emissions from the Plants.

53.  All documents describing EPA’s application of PSD, the NSR Programs, and the

CAA Modification Rules to electric utilities in all 10 EPA regions.

54.  All documents regarding EPA regulation of the electric utility industry other than

with respect to enforcement of the Clean Air Act.

55. - All documents regarding EPA’s application of the NSR/PSD rules to industries

other than coal-fired steam electricity generators.

56.  All documents showing the historic treatment and interpretation of provisions and
terms in the CAA and associated regulations by the EPA, other federal agencies and the States of
North Carolina and South Carolina, to include whether the USEPA considered a “modification”

to encompass the repair, replacement and upgrading by electric utility of the component parts of
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the generating systems, including those activities necessary to ensure the reliable, efficient and

safe generation of power and to preserve the economic viability of their facilities.

57.  All documents regarding EPA-contracted studies, reports and modeling pertaining

to coal-fired steam electricity generating plants.

58.  All documents that concern, relate to, or refer to any correspondence with any
members of Congress concerning the CAA Modification Rules or otherwise relating to the

subject matter of this action in any way.

59.  All documents that concern, relate to, or refer to any testimony by anyone
affiliated with or on behalf USEPA conceming the CAA Modification Rules or otherwise

relating to the subject matter of this action in any way.

60.  All documents that concern, relate to, or refer to any speeches or other public

pronouncements by or on behalf USEPA concerning the CAA Modification Rules or otherwise

relating to the subject matter of this action in any way.

61.  All documents that describe the criteria USEPA uses, if any, to determine whether
a “physical change or change in the method of operation” does or does not include “an increase

in the hours of operation or in the rate of production” that is not prohibited under any federally
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enforceable permit condition which was established after January 1, 1975, pursuant to 40 C.F.R.

§ 52.21 or under regulations approved pursuant to 40 C.F.R. subpart I or 40 C.F.R. § 51.166.

62.  All documents describing or referring to USEPA’s interpretation of the terms
“construction,” “modification,” “physical change,” “reconstruction,” “life extension,” “routine,”
“maintenance,” “repair,” or “replacement,” or any phrase containing one or more of these terms
as these terms relate to the NSR Programs, including but not limited to the following:

(a) Any proposals ever considered, discussed, or analyzed by USEPA,
whether or not made available to any third party, to amend the CAA or implementing regulations
to define, clarify, or modify any of the above terms as they relate to the NSR Programs;

(b)  Any final, proposed, or draft guidance documents that refer to, describe,
analyze or otherwise discuss the meaning or interpretation of the above terms as they relate to the
NSR Programs;

(c) Any correspondence sent by USEPA or any of its agents to any outside
entity that refers to, describes, analyzes, or otherwise discusses the meaning, interpretation, or
application of the above terms as they relaté to the NSR Programs;

(d) Any intra-agency memoranda, letters, e-mails or other correspondence that
refer to, describe, analyze, mention or otherwise discuss the meaning or interpretation of the
above terms as they relate-t'o the NSR Programs at any particular site or project;

()  Any written legal analyses, interpretations, interpretive rulings or opinions
in the possession of USEPA that refer to, describe, analyze, mention or otherwise discuss the
meaning or interpretation of the above terms as they relate to the NSR Programs;
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®) Any written or unwritten enforcement policies that refer to, describe,
analyze, mentidn or otherwise discuss the meaning or interpretation of the above terms as they
relate to the NSR Programs;

(g)  Any final, proposed, or draft penalty assessments, whether issued or not,
that rely in whole or part on the meaning or interpretation of the above terms as they relate to the
NSR Programs;

(h)  Any final, proposed, or draft Notices of Violation, whether issued or not,
that rely in whole or part on the meaning or interpretation of the above terms as they relate to the
NSR Programs;

@) Any final, proposed, or draft settlement documents or consent decrees,
whéther issued or not, that rely in whole or part on the meaning or interpretation of the above
terms as they relate to the NSR Programs; |

® Any and all written materials prepared with or relied on in the
development, production, drafting, or issuance of any of the above documents requested in this

request or its subparts.

64. All documents referring to, describing, or analyzing the issue of what constitutes a
“continuing violation” under the NSR Programs, or any other provision of the CAA, including
but not limited to the following: |

(3 Any proposals ever considered, discussed, or analyzed by USEPA,
whether or not made available to any third pafty, to amend the CAA or implementing regulations
to define, clarify, or modify any of the above term as it relates to the NSR Programs;
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(b) Any final, proposed, or drat guidance documents that refer to, describe,
analyze, mention or otherwise discuss the meaning or interpretation of the above term as it
relates to the NSR Programs;

©) Any correspondence sent by USEPA or any of its agents to any outside
entity that refers to, describes, analyzes, mentions or otherwise discusses the meaning,
interpretation, or application of the above term as it relates to the NSR Programs;

@ . Any intra-agency memoranda, letters, e-mails or other correspondence that
refer to, describe, analyze, mention or otherwise discuss the meaning or interpretation of the
above term as it relates to the NSR Programs at any particular site or project;

(e) Any written legal analyzes, interpretations, interpretive rulings or opinions
in the possession of USEPA that refers to, describe, analyze, mention or otherwise discuss the
meaning or interpretation of the above term as it relates to the NSR Programs;

® Any written or unwritten enforcement policies that refer to, describe,
analyze, mention or otherwise discuss the meaning or interpretation of the above term as it
relates to the NSR Programs;

(g) Any final, proposed, or draft penalty assessments, whether issued or not,
that rely in whole or part on the meaning or interpretation of the above term as it relates to the
NSR Programs;

(h)  Any final, proposed, or draft Notices of Violation, whether issued or not,
that rely in whole or part on the meaning or interpretation of the above term as it relates to the

NSR Programs;
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) Any final, proposed, or draft settlement docuxhents or consent decrees,
whether issued or not, that rely in whole or part on the meaning or interpretation of the above
term as it relates to the NSR Programs;

| () Any and all written materials prepared with or relied on in the
development, production, drafting, or issuance of any of the above documents requested in this

request or its subparts.

65. All ddcuments that concern, relate to, or refer to what you believe constitutes

“routine maintenance, repair and replacement” under the CAA Modification Rules.

66. All documents that concern, relate to, or refer to any statement by USEPA,
including any USEPA offices, concering the application of the term “routine maintenance,

repair and replacement” under the CAA Modification Rules.

67. All documents that concern, relate to, or refer to what you believe constitutes
“routine” maintenance, including whether the term encompasses those maintenance practices that

are customary within the industry to preserve efficient and reliable generation.
68. All documents that concern, relate to, or refer to any USEPA statements that

maintenance practices or activities by electric utilities constitute a “modification” within the

meaning of the CAA Modification Rules.

-25.



Case 2:10-cv-13101-BAF-RSW Document 99-5 Filed 04/29/11 Page 27 of 35

69. All documents that concern, relate to, or refer to any revised or new approach by
USEPA in considering whether maintenance and repair constitutes a “modification” within the
meaning of the CAA Modification Rules, and whether USEPA considered affording an

opportunity for public comment on this revised or new approach.

70. All documents prepared or dated at any time since 1971 that identify criteria to be
applied to the USEPA’s determination differentiating maintenance, repair, or replacement that is

“routine” from that which is “non routine” for purposes of the CAA Modification Rules.

71.  All documents that concern, relate to, or refer to USEPA'’s regulatory discussions of
the CAA Modification Rules, including any indications in those discussions that USEPA does
not intend to discourage physical or operational changes that increases efficiency or reliability, or

that improve the operating characteristics of a unit.

72. All documents that concern, relate to, or refer to analyses or statements by USEPA
or otherwise upon whom USEPA relies concemning useful lifetimes of electric generating

stations.

73. All documents that concern, relate to, or refer to maintenance activities that allow
utilities to achieve the standard operating lifetimes assumed by USEPA, including industrial

codes and standards, and including the repair and replacement of tubing, economizers, reheaters,
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superheaters, steam drums, pulverizers, coal nozzles and pipes, turbine blades, and other

equipment.

74. All documents that concern, relate to, or refer to practices within the electric utility
industry regarding replacements and consideration of the availability of state-of-the-art
improvements in component design, including the incorporation of upgraded components where

feasible.

75. All documents that concern, relate to, or refer to state or federal energy laws,
industry codes, standards or practices, or economic studies that deﬁne what constitutes “routine
maintenance, repair and replacement” for the electric utility industry and any application thereof

as a guide in the proper application of the CAA Modification Rules.

76. All documents that concern, relate to, or refer to whether application of NSR to
repair and replacement activities will adversely impact the ability of electric utilities to provide
an adequate and reliable supply of power and consequences for public health and welfare or for

the safety of utility workers.

77. To the extent not otherwise produced, all documents regarding EPA guidance on
the interpretation and enforcement of applicable federal and state law, including, but not limited

to PSD, NSR, NSPS regulations, state implementation plans and federal and state operating

permit programs.
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78. All guidance documents, interpretations, applicability evaluations/determinations,
and enforcement documents by EPA and/or EPA contractors regarding the development,

implementation, and enforcement of the relevant federal and state programs and regulations.

79. All documents discussing, describing, referring to or refating to the meaning of the
following terms in federal and corresponding state regulations: (a) “modif;_cation” or “major
modification™; (b) “physical change or change in the method of operation™; (c¢) “routine
maintenance”; (d) “routine repair”; (¢) “routine replacement”; (f) “an increase in the hours of
operation or in the production rate™; (g) “emission unit”; (h) “pollution control device” or
“pollution control project”; (i) “actual emissions” or “representative actual emi#sions”; () “net
emission increase”; (k) “allowable emissions™ or “source-specific allowable emissions™; (I)
“baseline concentration” or “major source baseline data”; (m) “best available control
technology”; (n) “lowest achievable emission rate technology”; (o) “potential to emit”; and (p)

“modification rule.”

80. All documents referring to, describing, or analyzing USEPA practices, standards, or
preliminary or final determinations related to the development and application of the standards
for Best Available Control Technology (“BACT”) to coal-fired power plants under the CAA,
including but not limited to the following:

(a) Any proposals ever considered, discussed, or analyzed by USEPA,

whether or not made available to any third party, to amend the CAA § 165, 42 U.S.C. § 7475, or

-28 -



Case 2:10-cv-13101-BAF-RSW Document 99-5 Filed 04/29/11 Page 30 of 35

imﬁlementing regulations to define, clarify, or modify any of the above standards as they relate to
the NSR Pr6grams;

{b)  Any final, proposed, or draft guidance documents that refer to, describe,
analyze, or otherwise discuss the meaning or interpretation of the above standards as they relate
to the NSR Programs;

() Any corr¢spondence sent by USEPA or any of its agents to any outside
entity that refers to, describe, analyze, or otherwise discuss the meaning, interpretation, or
application of the above standards as they relate to the NSR Programs;

(d Any intra-agency memoranda, letters, e-mails or other correspondence that
refer to, describe, analyze or otherwise discuss the meaning or interpretation of the above
standards as they relate to the NSR Programs at any particular site or project;

(¢)  Any written legal analyses, interpretations, interpretive rulings or opinions
in the possession of USEPA that refers to, describe, analyze, or otherwise discuss the meaning or
interpretation of the above standards as they relate to the NSR Programs;

® Any written or unwritten enforcement policies that refer to, describe,
analyze, or otherwise discuss the meaning or interpretation of the above standards as they relate
to the NSR Programs;

(8) Any final, proposed, or draft penalty assessments, whether issued or not,
that rely in whole or part on the meaning or interpretation of the above standards as they relate to

the NSR Programs;
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(h)  Any final, proposed, or draft Notices of Violatién, whether issued or not,
that rely in whole or part on the meaning or interpretation of the above standards as they relate to
the NSR Programs;

Q) Any final, proposed, or draft settlement documents or consent decrees,
whether issued or not, that rely in whole or part on the meaning or interpretation of the above
standards as they relate to the NSR Programs;

)] Any and all written materials prepared with or relied on in the

development, production, drafting, or issuance of any of the above documents.

81. All documents discussing, describing, or relating in any way to the content and
scope of EPA’s “debottlenecking policy” as it relates to evaluating whether projects and subject

to -- or exempt — from NSR.

82. All documents discussing, describing, or relating in any way to EPA’s review of
state actions and determinations regarding the implementation of the PSD and NSR provisions of

the Clean Air Act, and North Carolina’s and South Carolina’s state implementation plans.

83. All documents discussing, describing, or relating in any way to EPA’s historical

and ongoing efforts to review and revise its PSD/NSR rules.

84. All documents discussing, describing, or relating in any way to work done by EPA

contractors relating to the PSD, NSR, and NSPS programs and enforcement thereof.
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85. All documents discussing, describing, or relating in any way to EPA’s methodology

for determining best available control technology or lowest achievable emissions rate technology.

86. All documents discussing, describing, or relating in any way to any and all
communications between EPA and other state and federal agencies regarding the PSD and NSR
program and CAA Modification Rules as set forth in Title 40 of the Code of Federal Regulations

and corresponding state regulations.

87. Any and all communications between EPA and the State of North Carolina or the
State of South Carolina regarding the state’s federally enforceable State Implementation Plans

(SIPs) and revisions thereto.

88. All documents regarding revisions to the State of North Carolina’s and the State of

South Carolina’s federally enforceable SIP.

89. All documents regarding the role of other federal agencies or entities in regulating

Duke with respect to the operation of the Plants.

90. All documents regarding the role of other federal agencies or entities in developing

the PSD and NSR programs and CAA Modification Rules.
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91. All documents in USEPA’s possession which contain evidence of any fact

supporting your claims for relief in this action.

92. All documents that were authored by or furnished to, or that concern, relate to, refer

to, or identify any lay or expert witnesses whom you may call to testify at the trial of this action.

93. All documents, including reports, memoranda, work papers, or notes, prepared or

generated by any expert witness who may be called to testify at the trial of this action.

94. To the extent not otherwise produced in response to these requests, all documents
that relate to, refer to, identify, or concern air emissions from, air permitting for, or any air
enforcement activity related to the Plants or Duke from January 1, 1978 to the present, including,
but not limited to, all documents related to USEPA’s coal-fired power plant air enforcement

initiative commenced in 1997.

95. All documents in the EPA’s possession, whether generated by EPA, another

agency, or some other third party that relates that life extension of utility units.

96. All documents related to the expected operating life of utility units created to

support or address the adoption of Title IV of the Clean Air Act Amendments of 1990.
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This the2#h day of June, 2001.

Daniel W. Fouts

NC State Bar No. 1508

Adams Kleemeier Hagan Hannah
& Fouts PLLC

701 Green Valley Road, Suite 100

P.O. Box 3463

Greensboro, NC 27402

Telephone: (336) 373-1600

Garry S. Rice

NC State Bar No. 13674

Duke Energy Corporation

Legal Department

422 S. Church Street, PBO5#
Charlotte, North Carolina 28242

Counsel for Duke Energy Corporation

OF COUNSEL:

Hunton & Williams

Bank of America Plaza

101 South Tryon Street, Suite 3500
Charlotte, NC 28280

Telephone: (704) 378-4700

By:
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T. Thomas Cottiggitay, I

NC State Bar & 39

Albert Diaz

NC State Bar No. 21857
Nash E. Long, Il

NC State Bar No. 24385
Hunton & Williams

101 South Tryon Street, Suite 3500
Charlotte, North Carolina 28280
Telephone: (704) 378-4700

Mark B. Bierbower

Henry V. Nickel

William F. Brownell

Hunton & Williams

1900 K Street, N.W.
Washington, DC 20006-1109
Telephone: (202) 955-1500
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CERTIFICATE OF SERVICE
The undersigned hereby certifies that copies of the foregoing FIRST SET OF
REQUESTS FOR PRODUCTION OF DOCUMENTS TO THE UNITED STATES OF
AMERICA was served on the following parties of record as shown below.

This the 2% day of _JUne , 2001.

Lois J. Schiffer %

Assistant Attorney General

Environmental and Natural Resources Division
Department of Justice

P.O. Box 7611

Washington, DC 20044-7611 (via hand delivery)

Robert A. Kaplan

Environmental Enforcement Section
Environment and Natural Resources Division
Department of Justice

P.O. Box 7611

Washington, DC 20044-7611 (via hand delivery)

Gill P. Beck

Assistant U.S. Attorney (NCSB #13175)
P.O.Box 1858

Greensboro, NC 27402 (via hand delivery)

Alan Dion
Associate Regional Counsel
U.S. EPA, Region 4
61 Forsyth Street, S.W.
- Atlanta, GA 30303 (via first class mail)

Walter C. Holton, Jr.

U.S. Attomey

P.O. Box 1858

Greensboro, NC 27402 (via hand delivery)

-34.-



Case 2:10-cv-13101-BAF-RSW Document 99-6  Filed 04/29/11 Page 1 of 42
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Juad§=0C (=760 Frome ™ PN 21T H]

UNITED STATES DISTRICT COURT
SDUTHERN DISTRICT OF [LLINOIS

)
)
)
}
3
)
)
)
)
}
)

LUMITED STATES OF AMERICA
Plainsiff,

Y.

Civil No. 99- §i3-DRH

ILLINOIS POWER COMPANY,

The Unircd States of Americs hereby submits the following respoases and objecticns 10
DWIMWCW'sFMManmde. In an effort o
respond fully 1o thase requests, the United States has undermaken a widespread and in-deprh
search for responsive documems, Spesifically, the Unired Stases has evajuaned the docurnent
collections held by numerous EPA offices, both in Headyuareers and in thres Reglonal EPA
offices, surveyed scores of EPA employees, and individually imeyv.ewed dozens of EPA, staff
members 10 detormine what Jocuments in EPA’s possession may bu vesponsive to thes: tequasts,

As U United Stares explained 1o Defendant on May 26, 2000, the United States® efforts
10 Tevpand to these requesrs are ongoing and, due to the substantial bresdth of these nequeasts and
the volume of responsive documents, cannot be compler=d in the thoe frame normally povided.
Thouwsands of documents sre currently being prepared for production from munesous EPA
offices, including the Office of Enforcement and Compliance Assusance, the Office of General

-l=



Case 2:10-cv-13101-BAF-RSW Document 99-6 Filed 04/29/11 Page 3 of 42
Jun-ge-0d 08:3ee  Frome =i} P.04 471

Counsal, the Office of Air Qualicy Planning snd Standards, the Clean Air Maricers Division, and
EPA's Regional Offices in Chicage, IE, Auanms GA, and Philadelphia, PA. Additionaily,
inguiries for responsive documents have been, and are cominuing to be made, 1 ather feders]
agencies. As previously indicared to Defendant, the United States is now making » first phase of
documents respondive to certain of Defendant’s requests available fiw review at the Department
of Justice. The United Stues iends 10 produce a substantial vohane of additional documents
respansive o these reduests beginning on July 1, 2000,

Having said the foregeing, the United States responds 1o Derendart’s First Sex for
Production of Documents as follows.

1. The Unirad States objects to each Instruction, definition, and request 10 itbe exzént that
T purports 1o request docaments Hhat are beyond the possexsion, custody, or comral of the Uinited
States Environmenial Protection Agency ("EPA”). Beceuse the United Stster is comprised of
numerous agencies and departmenis, emplays hundreds of dousanis of people, and remins
thaasanids of comractors and others “purponedly scting on behalf of the United Stuses of
America.” such inswuctions, definitions and requests are over brow! and imposes an unduly
burdensone request on the United States. Mopeover, the sction fikd by the United Sates against
Dlincis Power Company (“Wlinais Power™ or "Defiendant™) was explicitly filed on behalf of the
Unired States Environmental Protection Agency ("EPA™). 8¢¢ Amended Complaint.
Accordingly. all responscs given 1o these requasts are provided oo nehalt of EPA and are iimired
10 the documencs iy the possesdion, cusiody, of comral of EPA employees, officers and their

countal.
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2. The Unired Scatcs objects o Defendant’s definition of “Ciean Ay Act Modificarion
Rujc” as vague and aver broad. Pursuant 1o the Federal Rules of Civil Procedure, 8 paty
propounding discavery is required to identify the items 10 be produced with reasonable
particularity, Fed . R.Civ.P. 34(h). Referring the Unired States to, anong other things, six
different federa) regulations that have been amended st vanious times over a period of mare than
twenty-five years does not comply with the spirit or the leer of the this Rule. Moreover,
Defendant’s references to other noa-specified regulations thar define “modification” or “major
modification” are unduly vague, ambiguous, and over boad.

3. The Unized States objecis 10 Defendan;™s instnuctions insofar as they require the
United Scates, for every document produced. 1o idenrify the document reques 3o which it
respomds. Defendant’s requests for production refér or relate to hundreds of thousands of
documems found in locations throxghout the Unijed Staies. Moreover, many of Defendant’s
requests oveclap with others, complicating further any effory o identify which documents are
responsive to specified requests. To require the United States to idintify, for each document
produced, the request o which it is pesponsive, is not requored by the Federal Rules and would be
sxtremely burdensome. Pucsuans to the requirements of Fed. R. Civ. Pro. 34(b), the Unired
States will produce documents as thay wre kapt in the usual cowrse of buness.

4. The Unijred Stares objects w0 2ach instuction, definftion, and request to the exzent it
secks the production of documents provided directly to EPA by Defendant, either pursuapt 1 2
request by EPA under Section 114, 43 US.C. § 7414, or for amy cther reason. Duplicates of
these decuments ar¢ abrcady within the possession of Defendant and production of these
documents by the Linited States would be unduly burdensome.
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5. The United Stams objects 1o each instruction, definition, and request o the extent it
seeks the production of docunears from EPA offices or individuals ather than those offices and
individuals that administar or enforce the Clumn Alr Act Amendments, 42 U.S.C. §§ 7401, -
38, Requests sexking the production of documents generared by virtue of, o associated with,
EPA’s responsibilities under any other federal statute are unduly brcad, burdensome, and are not
desipned 10 lead 1o the discovery of admissible evidence.

5. The Unived Staics objects to each insruction, definition, ..nd request to the extent it
seeks the production of documents from offices other than these thas (1) are locsted in EPA
Headovarters or EPA's Region V offices i Chicago, 1llinnis {(which bas jurisdiction oves the
arca in which the Defendany’s plant is Jocated and in which EPA alieges the violations oectyrod);
and (2) administer or enforce the Clean Ajr Act. Requests secking the groduction of documenys
from any other EPA office or locmion are unduly hroad, busdensonie, and are not designed 1a
1ead 10 the discovery of sdmissible evidence,

7. The Unircd Stanes objects w each request for production of documents, as over brosd

 and burdansome, 1 the cxtert it seeks the production of doctmments thar are svailable and
accessible to the general public, either direcily from the documen™s pubjisher, from a local, swte
or federal government agency o entity, ar may be downlosded in their complete and anabridged
form from the Internct, Notwithstanding this objertion, the Ugited Sutes will produce 10
Defendant an ndex of alt documents thas are coaained in she public reconds associzted with each
milemaking that is responsive 1o Defendant’s requests. The Unired States will also provide the
cover and title pages safficiens 1o idennify the publisher or source of all publicly available
documerus thar are responsive 10 Defendans’s request. n addirion, where spplicable, the United

e
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States will identify publicly available daabases mainmined hy the EPA thar may conisin
documents responsive to a Defendant’s request.

8. The United Stres objects Yo these requesss to the extens they seek the production of
docurenss contained in EPA regional or United Stnes Departpent of Justice {“DOJ™)
enforcement case files, other than those files divecily associated witl,, and generated by virme of,
the instant action. Sincethe inceprion of the Clean Aix Act, EPA bas invenigated thousands of
porential and actual Clean Air Act violasions, some of which kave been referred 10 DOJ for
mosecution. The enforcement case files associated with sich actions ane extremefy voluminous.
The United Stares abjeers 10 miese requeasts 10 the exen that they seek the production of
documents from such Kles a3 ovesly road, nrdensome, and frvelevant.

9. The United Stancs abjects to cach insxuction, definition, and request 1o the exient it
seeks the production of identical, unmodified duplicases of the same document as overly broad,
burdensome, and bagassing. |

10. The Unized Sates abjecrs 1o these requests to the &xaem that they seck e production

| of documents concerning indusiries other than the coal-fired steam clecuicity genesating
industry, of which Defandant s 3 member. Requests thay sesk the production of documents
concerning petralaum refineries, for example, are overly hroad and burdepsome. Moreover, such
requests are not designed 10 Jead 1o the discovery of admissible evidence.

11. The United Staaes objects 1o each request to the extent i seeks the producticn of
documenrs thas were submined o EP A, or sy other povernmen g ency, under g ¢laim of
bisiness copfidenmiality, made socret, or other proprietary restriction.

12. The United States abjecrs 1o each reques to the extent i seeks the production of

5
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documents that have bean sent 10 any Faderal Records Diepository or Federal Records Ceniter as
ovarly broad and burdensome.

13. The United Stares chjects to each of Defendunt’s requess for production, definitions,
and insructions to the exsent thas they call for information thay is protecred from discovery under
the anomey-clien privilege, the work prodics doctring, the deliberadve process privilege, or any
other docaine immunizing documents or communications from discovery. The Lnited Stazes
will invoke such privileges and protections where approprime, and woy satement herein
indlicating a willingness 1o produce docunents is expressly made subject to such claims of
peivilege and protecrion. Fasther. the United States will provide a privilege log, pursuant to Fad.
R. Civ. Pro. 26(b)(5), idemifying those docyments which it claims wre immune from produstion.

14, The United States objects 1o Defendant’s instruerions tn the extent they require the
United States to set forth 2 proposed constroction of an ambiguous Jocument production request.
Such imstructon is vague, over bpoad, calls for 2 subjective judgme:r an the part of the United
States, and would require a ¢onclysion or opinion of counse] in viodation of the work product
doctrine.

15, The Unired Stazas objects w Defendant’s instructions thas 1t idemitdy documents
formerly in jts possession and describe the ciumstances surrounsiing present non-gvaiiabilicy.
Sich Instruction is burdensome and over broad, as the volume and ypes of documents are so
voluminous thas it is virmally impossible 1o do so.

16. The United Stazas objects 10 each requast for productioa 1o the extent it seeks
irrelevan or immaterial information, documents, or commugications.

17. The United Sumes objects 1o exch imsnacrion and defintion to the extent it purports

-&-
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10 imposo requirements beyond those consained in the Federal Ralks of Civil Procedure, the
Locat Rulzs of the Sowhern District of INinois, or the case murmgeneem orders of the Court,

The foregoing General Objections and Respoases are incorporated into each of the
individual responses pelow.  As discovery in this action is ongumg. the United States resetves
the right 1o supplement its responises pursuant 1o Federal Rule of Civil Procedure 26(e).

SPECIFIC RESPONSES AND ORIECTIONS

Regnas No. §,
Aﬂdocmmmcﬁnmuhﬁmwuhﬁngwymﬂkmmﬂmmﬁm

Defendam modified, and thereafter operated, its electric generating wnits uf the Baldwin Power

Swetion coal-fired slectricity penerating power plant in Randolph County, Ulinois withous first

obfaining sppropriate permits authorizing constuction of modificanons m these unirs and
without installing the best availahle comrol technalogy Io canrral esnissions of nitrogen oxides,

sulfur dioxide, and particulate mamer, as the Act, applicable fedezal regularions and the Nlinois
S1P requires.” (Amended Cosnplaing at ¥ 1).
Rezponse vo Request No. 1

Subject o, and without waiving its General Objecrions sbove, the United Srates will
produce pon-privileged documents responsive to this request. The United Stares reserves the
right 10 suppleraent this response at s later time. Notspxivileged documents responsive 10 this
request are availabl s raview ot the offices af the United Srams Departmaent of Justice, 1425
New Yozk Avenue, Washingron D.C. 20005, Pleasz contact Pamela Lee or Nicole Veillewx to
make arvangements for the review of these documenss. Furthienmare, a3 discovery in this maner
is ongoing, the United States is comimuing 10 coliect and prepare for production additicnal
document collcctions that may contsin documents regponsive 1o this tequast.  The United Siazes

-
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will bepin 1o make such documents available on July 1. 2000,

Responsive documtends are produced in the manner in which they were kept in the normal
course of busineys and are organized aceording to the souee of the documents. The following is
a list of the source of the documents currently available:

Files of Spiros Bowpikes, EPA Region 5 Ay and Radiarion Division (Files assigned

g;u;n ;ang:s EPASIFB 00001-01098, EPASIPB 03001-05173 and EPASIPB 0600]-

Files from the Enforcement Case File Room in EPA Region 5 Alp and Radiation Division
(Files assigned Bares rang= EPASIPB 01099-01360)

Files of Iavid Schutz, EPA Ragion 5 Air and Raiarion Divisian (Files assipned Barex
range EPASIPB 01361-01550)

Files of Loren Denton, EPA Region § Air and Radiation Division (Files assigned Baes
range EPASIPB 01551-01562)

Files of Sabring Argentier, EPA Region 3 Office of Regional Counse] (Files assigoed
Bares range EPASIPB 09111-09113)

Files of Louise Gross, EPA Region S Office of Regicnal Counsel {Files assigned Bates
range EPASIPR 09114-09128)

Files of Jose’ de Leon, EPA Ragion 5 Office of Regional Cuuinss) (Files axvigned Bates
range EPASIPBE 09129-10056)

Ragwist No, 2,

All documenta refieceing, refering or relating 1o your alizgutions thar: “As a yesulr of
Defendam’s opesation of the power plan: following these unlawful sodifications and the sbsence
of appropriare conmrols, massive amounrs of sulfur dinxide, niroge oxides, and particulse
maner have been, and still are being, released into the atmosphere ; garsvating air poliution
locally and far downwind from this plant™ (Amended Complainr a1 2).
Baaponse to Request No, Z,

Subject to, and withour waiving jis Generul Objections above, the Unitesd Staes objects to
this request as over broad and burdensome. Although this requcst soeks docthments supporting

-2-
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EPA's allagation, it i¢ limited neither 10 doctunents created by EPA or 10 documems sxpressing
the position of EPA on these mamers. Insofar as this request sceks documents “reflecting,
referring, or relasing” o the regicnal transpart of air pollutans, documents responsive to this
requess are exmemely voluminous and are locaned in numerous EPA offices apound the Nasion,
Norwithstanding this objection, and the General Qbjecrions above, the United Stazes has
underaken a scarch for such documents. Nen-privileged responsive documents are available for
review a1 the offices of the United States Depanment of Justice, 1425 New York Aveme,
Washington D.C. 20005. Pleasc contacy Pamela Lee or Nicole Veilieux 1o make arrangemenrs
far the review of these documents. Responsive docutnents are produced in the manner i which
they were kape in the pormal coursz of business and are oegagized acconding 5o the source of the
documenns. A listing of dw souree of such documents is provided in response 10 Request mnpber
1, above.
Furthermore, as discovery in this mater fs ongoing, the Uniiad Spares iv continuing o
<ollect and prepare for praducetion addivional document cellecrions thar may contain documess
 responsive o this request. The United States will begin 10 malke stuch documents available o
July 1, 2000.
BegueitNo. 3.

All documents reflecting, referting or relating 1 sach and every activity idepified in your
answiey to Hlinois Powes™s First Set of Intenrogatories, Interrogatory Nod. 2-4, includiop but not
hmrﬁmmﬂhguommmemmnm;“m&ﬁmm consmuction of & new
emission source or “major modification™ and when you or [llinods Jearned of the acriviries.
(Amended Complaint ar §f 63, 73, B1; see also Narice of Violation a1 9).

Ruspasse to Request No. 3,
The United Stares objects 1o this request 1o the exaont it is vague and ambiguous, as the
.
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phrase “laarned of the sctivities™ is subjeer 1o varying inverpretations. It is unclear whar the
DPefendan: means by the tenn “jeamed”™ and the exvens of knowledge nacessary for one 10 have
learned of such activiries. Similarly, the weon “activities” 1s not defined and rould mean gither
each major modification alleged or the cunsyuction associated with sach major medification.
The United Stazes further objeets w this request 10 the expent that it seeks documents “reflecting,
referring, or relating 10™ the time when any “depaniments, agencics, insrumentalivies of any kind,
cmployaes, agents, consuliants, confractors, or ather parsons nring on [the Unlied Sranes™}
behalf" lcamed of such “activitics,” 23 overbroad, tardensams, snd irrelevans, Under this
ingerpretation, a segrch for responsive documents would requize an cxaminarion of an ¢normous
amount of material and is unlikely o lead to the discovery of relevant maetial, Mareover, the
United Siates objects to this request insofar as it seeks documnents o information within the
possewsian or control of the stare of Jliinois. Additionally, the United Sures objects © this
request to the extent this request for production calls for documents protected from discovery by
 the anocazy-client peivilege and work product docring.

Withour walving these specific objections and the sbovemarioned general objections,
the United Stes has undartaken a search for such documenss. Nereprivileged respensive
documents are available for review at the offices of the Undwed Stanxs Department of Tustice,
1425 New York Avenue, Waihington D.C. 20005, Pleace contact Pamals Lee or Nicole
Veilleux 1o make armangements for the review of these documes. Responsive documents are
produced in the manner in which they were ket in the normal cowse of business and are
organized according to the souree of the documerns. A kisting of the souree of such documenss is
provided in response to Request sumber 1, above,

-0~
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Furthermore, 83 discovery in this mamer is angoing, the United States is pontinuing 10
collect and prepare for production additional document colicctions tiat may conain documents
responsive to this yequest.  The United States will begin 1o make £3:h documents avajlable on
July 1, 2000.

Bequesi N 4.

All documeos reflecting, referring oc relating to yous allegmion that “Defendany
conspruered additiona] “major modifications” 1o jts plant heyond those described in fparugraph 63
of the Amended Complaing].” {(Amended Complaing ay § 63).

Response to Reguest No. 4.

Subject 30, and without waiving its General Objections above, the Unized Stares objects o
this request 1o the exteny this sequest for production calls for documents protected from discovery
by the attorney-clicnt privilege and work product docrrine. Norwithsanding ehis objection, snd
the General Objections above, the United Syates bas upderiaken a search for such documents,
Non-privileged responsive Jocuments are available for review a e offices of the Unired Sgares
Depariment of Justice, 1425 New York Avenue, Washington D.C, 20005. Please contact Pamela
Lze ar Nicole Veilleux to make arrangements for he review of thexe documents.  Rasponsive
dosumens are produced in the manner in which they were kegt in ihe Rormal conese of business
and are organized acconding to the source of the documents. A Ustng of the source of such
documeuts i3 provided in response 1o Request number 1, above.

Furthermore, as discovery in this matter is ongoing, the United Stines is continuing te
collect and prepare for production sddjonal document collacrions thar may comain documenis
responsive 10 this mquest.  The Unired States will begin 10 make such documents svailable on
July 1, 2000.

1l
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Raguest No S,

All documwents reflacting, referring ar nelating 10 your allepations that: “These

modifications rasulted in sizmiffcant ner emission increuses, as definad by 40 CF.R. §
52.21{bX31(1), of one or more of the following: NQx, SO2, and PM,” including bux not limited

i1 o

a

the “acnzal emissions,” 48 defined undsr 40 C.F.R. § 32.21(b)N21), befoare and after each
activity ientified in your answer 1o Ilinois Power’s First Ser of [stemrogatorics,
Interrogatory No. 2;

the “posential to emit,” u¢ defiped under 40 C.F.R. § 52.21(b)4), before snd after each
activiry identified in your answer to Illinois Power's Fipst Sct of lagarrogatories,
Interrogatory No. 2; _

the difference in “actual amissions™ before and after cach activity idensified in your
answer to [ilineis Power's First Sev of Interrogatocies, Jnmrragatory No. 2, assuring the
unix Is operaicd under the o hours and copditions thar ex.sitd before the actviry;
the actudl emissions during the selected tima period for the wllegations In the Amendad
Complaine using the unir’s actual operating hours, production rates, and type of materials
processed, siowed, or combusted during the selacred dme petinds;

e “net emissions increase” atiributed 1o each sctivity idennfied in your answer w
Ninois Power's First Sey of Intesvogmaories, interroganry Na. 2;

the causal relationship between each sctiviry idendfied in yuur answes 1o [linois Power’s
First Set of imterrogatories, kmemrogatoty No. 2 and any significant net increase in
emissjons;

the detcrmination that any increase of emissions was not du 10 An increase in the hours
of operation or in the production rac within the meaning of the Clean Air Act
Modificarion Ruie;

the "representative actusl emissions,” ns defined under 40 C.F.R. § 52.21(dX33), and the
time period used 1o determine “representative actual emissions”

the “source-specific allowsble emissions,” as defined under 40 C.FR. § 52.21{b)16),
before and aftex the project or change;

(Amended Complaint at § 63; see also Notice of Viclation ar § 14).
Responic to Request No. 5,

Subject w, and without waiving its General Objacrions above, the Linired Staes objects 1o

this request ta thir extent this request for production calls for docunents protected from discovery
by the antorncy-client peivilege and work product docrine. Notwishsranding this objection, and
the General Objections above, the Uinitad Siares has undertaken 4 search for such documeanis.

-12-
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Non-privileged responsive documents are svailable for review ws the offices of the United States
Departnent of Justice, 1425 New York Avenue, Washingon D.C. 20008, Please comact Pamela
Lee or Nicole Veilleux w make asrangements for the review of these Jocuments. Responsive
documents are produced in the manner in which they wene kept in the normal course of business
and are arganized according to the source of the documents. A listing of the souce of such
documents iz provided in response 1o Request menber 1, abave.

Purthenmore, a3 discovery in this maner is ongoing, tha Unhixd Stmes i3 continuing w
cdhmandpupareﬁwpmducﬁmadﬁﬁmﬂmmﬁnmmammm
responsive to this requesy. MWﬁSmﬁnwﬂmmmmmhm
buly 1, 2000. '

Beausst No. £,

Far each acuvity identified in your answers 10 1llinois Powee's First Sez of
Interrogataries, Imerragaiory Nos. 24, all documents reflacting, reterring or relating o whether
(a) the activity caused the wait 1o increase its achievable emisgion ule; (b) the allepad increase in
emissions afier each activity could have been accommodszed within the design capacity of the
plant; and {c) the predominant cause of the cinissions increase was the physical or operational
change in question and not an indopendent factor.

Beiponse o Request No. 6

Subjeer 1o, and withour waiving its Genesal Objecrions above, the United Swates objects o
this request to the extens this request for production calls for documents protected from discovery
by the attorney-client privilege and wark product docine. Norwithatanding this abjection, and
the General Objecrions above, the United States has undertaken 2 search for such documents.
Nom-privileged nesponsive doctments are available for teview at the offices of the United Siates
Deparmment of Justice, 1425 New York Avenne, Wishington D.C. 20008. Pleasc contact Pamela

-]3-
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Ler or Nigole Vailleux to make anangements for the review of these documais. Responisive
documents are produced in the manper in which they were kept in the normal course of business
and are arganized aceording 1o the source of the documents. A listing of the source of such
documems is provided in response o Request number 1, above.

Furthermare, as discovery in this matier is ongeing, the United Suates is comtinuing to
colleer and prepare for productioo additional document collections that may conain documents
résponsive 1 this request.  The United States will begin 1o make such documents availahle on
July 1,2000.

Reguest No.7,

All documenas reflecting, referving or velating 10 your allegations that: “During 1994,
Defendens replaced postions of the cold-end air hester tubes ip Upit 1. The replacement was
complared on May 31, 1990, The replacemem incneased the gross ioegawalt generation sapacity
al Unit 1, and the maximum bouwrly emizsions rate of PM, NOx, anu $02 from Unit 1, above the
maximurn hourly emissions previously achisved™ including bt not jimiwed to:

a documents showing the daia relied upon for your allegations and the sources of that dats;

b documents showing the maximun emission rste and the kilogram per hour of each
pollutant, both before and after cach activity identified in your agswer 10 Illincis Power's

. First Sex of Interrogaiories, Inteevogatery No. 3; and

e documents showing the “emissions unis™ for purposes of 40 C.F.R- § 52.21(bX 7). and the
“affecved facility” and the “existing facility” for puposes or' 40 CF.R. §§ 60.1 md 80.14;

4 the maximum hourly and anmual emissions and the emissions limits legally and
physieally achizvable before and afler the project or change for purposes of 40 C.F.R. §
60.14{h}, and the time period used 10 detanning such emissions.

(Amended Complaint at § 70).
Reapanse 10 Requess No, 7,

Subject ro, and without waiving its General Obfections above, the Unied Statey objects 1o
this requedt 1o the extent this request for production calls for documents prosected from discovery
by the anomey-client privilege and work product doctrine. Notwitheranding this objection, and
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e General Objections abave, the United States has undertaken a seurch for sach documents.
wﬁmmwmmmmmmmumﬁmdmww Stases
Departmant of Justice, 1425 New York Avenue, Washiogson D.C, 20005, Pllmmfmh
Lee or Nicale Veillenx 1o make arrangements for the review of thes: documents. Responsive
documents are prodrced in the manner in which they were kapr in e normal course of business
and are organized according to the source of the documerss, A listing of the source of such
documents is provided in respanse to Request aumber 1, above.

Funhermaore, as discoveyy in this mamer is ongoing, the United States i3 contineing 10
sesponsive 10 Wis request. The Unired States will begin 1o make such documents available on
July 1, 2000,

Reguest No. 8,

Al docurnents rafiecting, referring or relating o yaur allepations that: “Duuring the Spring
of 1988, Det'm!mrcplmedpunmnﬂmuz'smldmdmwm:s The replacement
increaced the gross megawaly gencration capacity af Unit 2 and the maximum hourly emission

" rare of SC2 , NOx, and PM from Ugiir 2 ahowe the maximum hourly emissions previously
achi:mi”(ﬁmcnded Complaing ar § 72).
Reiponse to Requeat No. 8,
swmm,mmwmmnmmmmmmmmm
this nequest o the extent this reques for production calls for docwments prowecied from discovery
by the amamey-client privilege and wark product doctrine. Norwithsianding this objecrion, and
the General Obgections above, the Unjted States has undertaken 8 search for such documents.
Non-privileged responsive documents are available for review a1 the offices of the Unired States
Deperrmerns of Justice, 1425 New York Avague, Washington D.C. 20008, Plesse contact Pamels
=15-



Case 2:10-cv-13101-BAF-RSW Document 99-6 Filed 04/29/11 Page 17 of 42

Jumdi~0F Ch:ldpm  Frow= T=430  P.NAAT  Pedlt

Lee ar Nacole Veilleux 1o make arrangements for the review of thes: documeney,  Responsive
documents are produced in the manner in which they were kapt in ihe normal coutse of dusiness
and spe organized according w the source of the documents. A listing of the sownce of such
docutnents is provided in response w Raquest number 1, abave,

Furthermore, as discovery in this maner is eagoing, the United Stares is coarinning o
collect and prepare for production additional document collections 1bat may conlain documents
responsive 1o this requesk.  The Linited States will begin o make such docwnenrs available o
Tuly 1, 2000.

Bequsst No- ¢

For cuch activity identified in your answer to Ilinois Power s First Sex of Imerrogaarics,
Imerrogatory Na. 4, all documents reflecting, referring or relating 10 your allegations thar: “At
varjous times, Defendant commenced comstracion of 8 new emissinn source of caused or
allowed the modification of an existing cmission source whick resuled in s increase in the
araount of a specifiad ajr conlaminant eomivted.” (Anended Compl.ing a3 { 81).
Respagas to Request No. 9.

Subject 10, and withoun waiving its General Objections above, the United States objects to
thiz requesy to the exyem this requess for production calls for documnents provected from discovery
by 1he atnorney-client privilege and work product doctrine. Nofwithstaading this objection, and
the Genzral Objections abowve, the United States has undertaken a search for such documents.
Non-privileged responsive docurnents are availabic for review ay the offices of the Linited States
Departmen of Justice, 1425 New York Avenue, Washingron D.C. 20003. Pleasc contact Pamcla
Lec or Nicole Veilleux 10 make amrangements for the review of 1hese dotuments. Responsive
documents are produced in the manner in which they were kept in (hé normal course of businzss
and are argamzed aceording to the source of the documents. A listing of the source of such
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documents is pravidad in cesponse (o Request number 1, above.

Furthermore, as discovery ia this mamer is ongoing, the United States is continuing o
¢oilect and prepase for production addivonal document collections it may sontkiz documents
responsive o this reguest.  The United Seares will bagin to make sach documents available oz
July 1, 2000,

Requeat No. J0,

Al documemns reflecting, referzing or redating 1o asy formal o informal inspection or
vish of the defendang’s Baldwin pian by you or Hlinais as i relates to sach and every activily
ideanified in your answers wo [Iinais Power's Firss Ses of Intexrogansries, Interragatasy Nos, 24,
Besponse 10 RegusstNo. 18,

Subject to, and without waiving its General Obiections abave, the Linfted Stames objects o
this request &y vague and ambignous ax 1o the phrase “any formal or informal inspection o visic™
Moreover, the Unired States objects to this request insofar as it 3eeks documents ar infarmarian
within the possession or cantrol of the stage of [llinois. The United Stwares further objects w this
Tequest 10 the extent this rquess for production calls for documents peotected from discovery by
the attomcy-client privilege and work product docwing, inchiding but not limitad to documents
prepared in comnection with ongoing insvestigations.

Norwithsianding these objections, and the Gensval Objectinas shove, the United States
has undentaken & search fir such documents. Non-privileged respoasive documents are available
for review at the offices of the Uinited Statzs Department of Justice. 1425 New York Avenue,
Washingron D.C. 20005. Pleaze conzact Pamala Lee ar Nicole Veilloux 1o make arrangeméents
for the peview of these documents. Responsive docurpenns are produced (o the manoer fx which
they were kepe in the notmal course of business and are coganized accanding o the source of the

-17-
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documents. A listing of the source of such docurnents is provided ir: response 1 Request number
1, above.

Furthermore, as discovery in this mavter is ongoing, the United Stsies is cominning %o
cnﬂku::nu!;n:pa:eIbw;noductin:lddﬁﬁanhldhcu:aenucxﬂleeﬁonslua;nmurcnnuﬁnxuxnnn:mus
responsive o this request.  The United Smges will begin 1o make such docurments available on
July 1, 2000.

Request No. 11,

All docurnenss reflecting, referving or relating 1o your imerpreiation of the Clzan Air Act,
the Clean Air Act Modificarion Rulc, or the Tllinois SIP pesmir pror isicns t indicate which
cvents constinae a “modificarion,” construction of 3 Rew emission source, o7 “major
modification” as used in the Clean Air Act, the Clean Afr Acy Modificasion Rule or the Rlinois
SIF permit provisions, including bur hot limired to documents reflecting, mefersing or relazing o
{a) defendant’s Baidwin planr; and ¢b) activitics of the kind identified in your answers to |Binois
Power’s First Set of Imetyogataries, [erropatory Nos. 2-4.

Bnpente to Request No, 11,

Subjact 10, and without waiving its Gensral Objections above, the United States objecrs to
this request as byrdensome, over broad, vague, ambiguous, and imelevant. The rerm
“modification,” for example, is ~used™ in e Clean Alr Actin a variety of ways, and “alf
documents refevring™ to any such use of the 1eym are not only volwpinous, but many are
imynsyerial o the instant action. The Unitad Stares further objects 10 the extent this request for
production calls for documents protected froa discovery by the deliberative process privilege,
the acomey-clism privilege o the work product doctrine,  The Uniwed Stares further objects o
this requast 1o the extant that it secks doguments “reflecting, refernng, or pelating 10™ the time
when any “deparanents, agencies, insoumennalities of any kind, eniployaes, agents, consulums,
conmractars, or other persons acting on [the Unired Stames'] behalf” leamed of such “acriviries,” as
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avertwoad, burdensome, and imelevant. Under this imerprerarion, a search fur responsive
documenrs would requine an examinarion of an epcemons smount of material aad is unlikely to
lead 1o the discovery of relevant mateyial.

Netwithstanding these objections, and the General Objections shove, the Unined Sues
hes undertaken a seargh for such documents. Neon-privileged respongive docaments are svailable
for review ai the ¢ffices of the United Srates Departmenn of Justice, 1425 New York Avenue,
Washingson D.C. 20005. Pleass contact Pamela Lee or Nicale Veilleux 10 make armangements
for the review of these docwmenss. Respansive documens are produced in the mammer in which
they were kept in she normal course of business and ane organized according to the source of the
documens. A listing of the source of such documents is provided i response 10 Request pumber
1, above,

Furthermore, as discovery in this master is ongoing, the Unined Staces is continuing 6
collect and prepare far production additional document collections that may coomin docnmemts
nspansive 1o this request,  The Unixed Stascs will begin 10 make s1ch documents available oo

© July 1, 2000,
Request No. 12,

All documents reflecring, refering or pelafing to any of the activities idenyifiad in your
answers to filinois Pawer™s First Sei of [nrerrogetories, Inerrngatary Nos. 2-4 that werz
submitied or prapared by, at the direction of, or on behalf of the deiendant.

Respaase th Reqneit No. 13
Subjeer 1o, and without waiving irs General Objactions abova, the United Statss abjects 10
vhis pequest as unduly burdensome 10 the exrent diar duplicatas of tThese documents are already
within the possession of Defendant, Notwithsiandiog dus objection, and the General Objections
-3
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above, certain responsive docanents are available for review at the offices of the United Staes
Depaynment of Justice, 1425 New York Avenue, Washington D.C. 20005, Please contact Pumela
Lee o Nicole Velloux 1o make armangements for the review of theds documents, Responsive
documents are produced in the manner in which they were kept in whie normal course of business
and are ovgamized according to the souree of the documents. A listing of the source of such
documenis is provided in response 16 Request number 1, sbove.

Furthermare, a5 discovery in thit matter i3 onpoing, the Uniiad Stafes is continuing
collect and prepare for production additiensl document collections Ui may contain docurnents
responsive to this request.  The United Srakes will begin 1o make such documents available on
July 1, 2000.

Requesst No. 13

All documents reflecting, refarring of relarng to your interpretation of the Clean Ajr Act,
the Clean Air Act Modificasion Rule, or te lllinois SIP permit provisions that refer or relate o
your allegazions ther the “modificarions.” consorucrion ¢f a Dew £mission J0urce, oF “major
modifications,” identified in your answers 1o llinois Power's Firss Set of Imerrogarorics,
Inperrogatory Nas. 2-4 were subject 10 the Preventon of Signiticans Deterioration {FSD)
program, New Source Performance Standards (NSPS), or the Jlinos SIP permit provisions,
including bur 0ot limited 10 documents that wege provided to the defendant.
Brigonse 1o Requet Ng, 13

Subject to, and without waiving its Genera) Dbjections above, the United Stares objects
to this request as burdensom, over broad, vague, ambigucus, and irvelevamt. Tusofar as
Defendant seeks “{afll documents roférring . . . 1o yous interpretation of the Clean Air Acx. ..
that relare " cenain allegations, for example, the Unized States objects 1o this request as
expemely over broad, vague, and burdensome, because as it enconpasses a grear volume of
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muateyial, most of which is irrelevant to this action. Moteover, the United States objects to the
extent this request for production calls for documens prosected fragn discovery by the
deliberutive process privilege, the attomey-client privilepe or the work product doctrine.
hamdﬂukm:suuhmﬂhdum Non-privileyged responsive documents are available
for neview a1 the offices of the United Siates Deparument of Justice, 1425 New Yark Avenue,
Washington D.C. 20005. Plaase contact Pamals Lee or Nicols Veiliewx 1o make avangements
for the review of these documenzs. Responsive documents are produced in the manner in wihich
they were kept in the normal course of business and are orgapized according o the source of the
dacaments. A listing of the sowve of such docraments is provided i response 10 Request number
1, above.

Furthermore, as discovery in whis mamer is ongoing, the United Stages is conrinuing
collect and prepare for production additionsl document collections that may contain documents
respansive to this request.  The United States will begin 1o make such docunents available on
July 1, 2000.

Requear No. 14,

All decuments neflecting, referring or relating 1o any comespondence with the General
Ascounring Office or any members of Congress, their comminecs or their personal or commitize
staffs conceming the Clean Air Act Modification Rule or otherwisc relating 10 the subject marter
of this action or any of the six relared acrions against coal-fired eleciric generaning facilitias in
BAY Way.

RBoponss w Request No 14,

Subject %0, and withows waiving its General Objections above, the Unired Stutes objecis w
this request as vagus, over broad, burdensome, as the request extends 10 a great vohume of
-2]-
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material. Moreover, the United States objects 1o this request as irelevany, as many af the
documents requested are immaerial W the instant action. The United Staces further objests 1o the
request insofar ay it secks documents beyond the possession, cumody. or control of the United
Swtes Enviranmental Protecrios Agency. Additanally, the Unived States objects 1o this request
to the extent it seeks documems protecied from discavery by the deliberative process privilege,
he anorncy-client privilege or the work product doctrine.

Notwithsranding these objections, and the General Objecrions sbove, the United Siates
has undertaken a search for such docunenss in files associmed with the EPA's administration and
enforcement of the Clean Alr Act, which may contaln documents respoasive to this frequest. An
initial invenlory of the files that may conmain documents rezponsive o this and similar requesrs
indicares that seversl million pages of files waoulkd have to be searchad in EPA offices locaned
theoughowt the United States. The location, review, numbering, copying, and privilege review of
such documments is well underway but, duc to the burdensome asniye of this and related requests
and the volume of resporsive documents, cunnge be completed in de time frame noomally

Non-privileged responsive dacuments will be available for evisw ar the offices of the
United States Deparnoent of Justice, 1425 New York Avenue, Washington D.C. 20005
beginning on July 1, 2000. Please contact Pamnela Lee or Nicole Veilleux 10 make arangemenss
far the review of these documents.

Requeia Ne. 18,

All docurnents that describe the criteria or other busis the EPA nves, if any, 1o daenmine
whethar a “physical change or change in the method of operation” Jozt or does pot include “an
increase in the bours of operation oy in the rate of production™ that is not prohibited under any
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federally enfopeeable permit condition which was established afier January 1, 1975, pursians 1o
40 CF.R. § 52.21 or under regulations sppeaved pursuani 1o 0 CF R subpart Jor 40 CFR ¢
51.166.

Respopuc foBequest No. 15,

Subject 10, and without waiving its General Objectiony above, the United Stares objects 1o
the 2igent this requess for produciion calls for docxments projected fYom discovery by the
&hbﬂ:ﬁvcmﬁspﬁvﬂmﬁ:mﬁhﬂpﬁvﬂwuhmﬂmm The
Unired Stares further objecis w this request as vaguc, over broad, burdensome, a5 the request
oxtends 10 4 great valume of marerial. Moreaver, the Unired Ssaves ubjeets w this request as
frrclavam, a3 many of the documents requesied ave immagerial vo the instant action. The Unirad
Stares further objects 1o the request insofar as it seeks documens beyand the possession,
custody, or control of the Lnited States Environmental Protection Ageacy.

Notwithstanding thesc objections, and the Genetal Okjections above, the United States
has undertukan & search for such documents in files associzted with the EPA’s sdministrarion and
enforeetnem of the Clean Air Act, which may contain documents respensive 1o this request. The
location, review, numbering, copying, and privilege veview of such documents is well underway
but, due to the burknsome oarue of this and related saquests and The volime of nesponsive
documents, cannot e conplened tn the itme frame pormally provided.

" Non-pevileged responsive documents will be available for seview at she offices of the
United Staces Deparunent of Tustice, 1425 New York Avemie, Washington D.C. 20005
beginning on fuly 1, 2000. Please cotnact Pamels Lec or Nicaie Veitleux 1o make aranpemnents
for the review of these documents. As discovery in this matier is ongoing, the Uniwed Stares
reserves the right 1o supplement this response at & later time.
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Reguest No. 16,

All documents reflecting, referring or relating to the wseful life of the Baldwin Starion, or
repair, replacement or maintenance sctivities required  achieve thet useful life.

Respopaeio Reguest No- 1§

Subject w, and withour waiving its Generad Qbjections above, the United States will
produce non-privileged dacionents responsive to this request. Such dociments ane available for
review ot the offices of the United Suges Department of Justice, 1425 New York Avenne,
Washingrton D.C, 20005, Please contct Pamzls Lee or Nicole Veilleux to make armngemens
for the teview of these documents. Responvive documents aon praduced in the manner in which
they were kept in the normal course of business and are arganized acconding 1o the souwce of the
documents. A listing of the source of such documents is provided i response to Request muumber
], sbove. |

Futhermore, s discovery in this macer is angoing, the United Sigtes is continuing 1
callect and prepare for production additional decument collections chas may contain documents

. responsive 1o this requesr.  The United States will begin 1o make such documents available on
July 5, 2000.
Request No.27,

All documents reflecring, referring o relaling o any testimany Or stalcment, wrimen or
oral, in any procesding by anyone affiliated with or on behalf of you concerning the Clean Air
Act Modifieation Rule or otherwias relsting 1o the subject mafier of this action jo any way.
Rsnonse yo Request No- 17,

Subject to, and without waiving its Geacral Objections above, the Usied Sgaes objects o

this request as over broad and burdensamne, as the request exzends 1o s grear volume of material.

24~



Case 2:10-cv-13101-BAF-RSW Document 99-6 Filed 04/29/11 Page 26 of 42
Jur=g6~00 08:5Tem  Frome T=H0  P2T/43 P42

Mareover, The United States objects o this request as imelevant, as iaany of the documents
vequestad are immaravial to the insiant acricn. The Unired States fiather objecss to this request as
vague, insofar as it pefers 1o “anyone affiliated with or on behalf of you,™ a5 well as w© “etherwise
velating w the subjest matter of this action in sny way.” Furthar, the Unined Staes abjocrs
inscier as this request seeks documents beyond the possession, custady, or contrel of the United
Staws Eaviromnental Provection Ageacy. Addificaally, the United States objects 1o this request
to the exteng it seeks documents prosected from discovery by the delibemtive process privilege,
the somey-client privilege or the work product doewine.

Neewithstanding these objactions, and the General Objections above, the Urrited States
has undertaken & search for such documents in files associsted with the EPA's administration and
enforcement of the Clean Air Act, which may contaia docunents eesponxive 1o this request. The
locagion, review, aumbering, copying, and privilege review of such documenss is weil underway
but, due to the burdensome nawme of this and relatad requests and the volume of responsive

~ documents, ¢cannot be completed in the time frame noemally provided.

Non-privileged responsive documents will be available for seview at the offices of the
Unized Staxes Deparument of Jostice, 1425 New York Avenue, Weshingion D.C_ 20005
beginning on July 1, 2000. Please contact Pamela Lee or Nicole Vailleux to maks amangements
for the review of these documents. As discovery in this maner is oagoing, e Unitad Starcs
Tesorves the rightvo supplement this response at a later tme.

Reyuest No. 18,

All documznts puflecting, refeming ar rejating 1o any spesclies or other public
Lronowmcements by or on behalf of you cotcerning the Clean Air Act Modification Rule or
otherwise relaring 10 the subject mamer of this action in any way.

~25
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Responas 1o Request No. 18

Subject 10, and withow waiving its General Objections abowe, the United States objects 1o
this request as over broad and bupdensome, as the request extends &0 8 great velume of material.
Morcaver, the United States objacts to this request a3 irrelevany, 48 yoany of the documents
vequested are immaterial v the instans action. The Uniied Stawes frther abjacts to this request as
vague, insofar a3 ix refers 1o all “public pronouncemenis™ ad @ maters “otherwise relating w
the subject mamer of this action in any way.” Further, the United States objests insafar as this
request seeks documens beyond the posiession, custady, or ontrol of the Unjted States
Environmental Protection Agency. Additicnally, the Unised Stases objats to this request o the
extent it seeks documens protected from discovery by the deliberative process peivilege, the
amomey-client peivilge or the work product docwine.

Notwithstanding these objections, and the General Objections above, the Linited Sams
has undertaken a search for such docinents in files associated with the EPA’s administsation and
enforcement of the Clean Air Act, which may conrain documents risponsive to this request. The
location, review, mumbering, copying, and privilege review of such documens is well undervay
bur, due to the burdensome namre of this and related requests and the volume of responsive
documents, cannot be complered in the time frapw: nonmally provided.

Nan-privileged responsive doctmens will be available for review ag the offices of the
Unitwd Srareg Department of Jussice, 1425 New York Avenue, Washingion D.C. 20005
beginning on July §, 2000. Flease contact Pamela Lee or Nicole Veilleux 1o make arrangements
for the review of these documents. As discovery in this mamer is ongomp, the United Stases
reserves the gghe 3o supplement this response az 3 later time.
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Request No, 19,

All documents prepared o dmed &g any Bz singe 1971 dag reflect, refir, relate w or
identity criteria 10 be spplied by you, [linols or other persons 1o dificrentine maittenance,
repair, or replacement that is “routine™ from that which is “noa routine™ for any purpose,
including without limitarion for purposes of the Clean Air Act Modification Rule.
Repepsc 10 Request Ne. 19

Subject 10, and withour waiving its Genaral Objections above, the United Stazes objects o
this request as over broad and burdensome, as the vequess exrends 1 & grest volume of material,
For example, this request extends 1o all documenis prepared or collected by the United Saes fior
over nearly 30 yoars, and is limited 1o neither the New Soumkni-mp!wtsinnsafiﬂu:h:rc.
ot ¢ven the Clean Air Act Amwendments under which this acvion was lroughs. Moreover, the
Unised Stares objects vo this request a3 nrelevant, as many of the documents nequested are
immanerial 10 the insuant actlon. The Unijred Stazes frther objecss 10 this request as vagus, a3 iz
refers tw documens that refer to criteria to be applied by “other persans™ and ~for any purpose.”
Further, the Unived Smies objects insefar as this request szeks documents beyond the possession,
custody, or connrol af the Unived Staes Envirommental Prowclion Agency. Additionally, the
United States objects to this request po the exteny it seeks documetus protected from discovery by
the deliberative process privilegs, the anamey-slient privilegs or the work product doctrine.

Notwithstanding these objections, and the General Objecrions above, the United Stmes
has updareaken & search for such documenis in files associated with the EPA's adminisration and
enforcement of the Clean Air Act, which may conixin docinents rssponsive 1o this request. The
Iocarion, review, numbering, copying., and privilegs ceview of such documenrs is well undarway
s, due 1o the burdensome tanre of this and relivsd requests and tha volame of responsive
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documenss, cannet be completed in the ime frame noapmally provided.

Non-privileged responsive documents wil) be availabls for pview ar the offices of the
United States Deprrument of Justice, 1425 New York Avenue, Waslingron D.C, 20005
beginning on July 1, 2000. Please contact Pamela J.2e or Nicole Veillewx to make arrangemenys
for the review of thase documents. As discovery i this maner is onpoleng, the United Stanes
reserves the rAight 1o supplement this response at a latar time.

Baquent. Ne. 20, |

All documents refiecting, referring or relating 1o any requirement thar electric utlities
muss maiotain their facilitiss under s1ace and fedarsl laws, including duriat imposed by any siate
public utility commission on electric wrilizies that requires electric urilities to make improvemsnts
atd repairs needed 1o ensure cantiauous and seliable service 1 custonsers.
Beponzs 10 Requent No. 20,

Subject to, and wirhous waiving its General Objecrions above, the Unized Staes ohjecrs 1o
this request ag irvclevant, as many of the documents requested are inmaterial 1 the instant
action. Further, the United States objects insofar as this request secks docisnenys beyond the
possession, custody, or control of the United States Envimnmental Protection Agency.
Nonwithsianding these objections, and the General Objecrions abave, the United Smtes has
wnderiaken a search for such documents in files assoclated with the EPA's adminisiration and
enfarcement of the Clean Air Act, which may conain documents sosponsive 10 this request. The
lacation, peview, murnbering, capying. and privilege review of such documents is well underway
buz, due 1o the burdensome nanyre of this and refated requests and 1he volume of responaive
dosumenis, cannot be completed in the time frame nommally provided.

Non-privileged resporsive documenis will be available for review ot the offices of the
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United Suates Depanment of Justice, 1425 New York Avegue, Washington D.C. 20005
beginning on July I, 2000. Pfease comact Pamaeis Lec ov Nicole Veilleux to make simangements
for the review of these documments. As discovery in this maner is ongoing, the Lnited Stares
reserves the vight o supplemens this response at & lawer time,

Reguest No 21,

All documenty, including communicatians between you and |ilinois, reflecting, referring
or relating 1o whet constituses a modificarian or the manner or method of calculating emission
increases for purposes of the defirifion of “modification™ under 35 ;llinois Adminiswative Code
§ 201.02.

Respamastu Bequesi No. 21,
Unitad Siates objecrs w this request insofir a3 it secks docwnents beyond the possession,

custly, or comrol of the Unived Stames Environmental Protection Agency. Additionally, the

Unised States objects to this request to the extens this request for production calls for documents

provected from discovery by the aorney-client privilege and work product doctrine.
Wmuwdﬁu&mapuiﬂtoﬁudmmmwmmmalobjuﬁom.

- the Upited Staces has undermken 2 seupch for such documens. Naieprivileged responsive
documents are available for review a1 the offices of the United Srarss Depwrtmant of Justice,
1425 New York Avenue, Washington D.C. 20005. Please conmct Pamels Lee or Nicole
Veilleux o make aramgemenys for the review of these documents. Responsive documenis are
produced in the manner ip which they were kept in the normal cowse of business and are
organixed according 1o the source of the documenmz. A listipg of the source of such documens is
provided in response 10 Request sumber 1, above,

Furthermors, ag discovery in this marier is cagoing, the Unied Stanes is continuing 10

9.
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collecr and prepare for production additional document collactions that may comain doswments
responsive 1o this request.  The United States will begin 1o make such documenas available on
July 1, 2000.

Request No, 22,

All documens generated ar apy Time ther demonswrare, disci:ss, comeam, refleet, refey or
relate to the need for or beneftt from the acid rain provision of the 1990 Clean Air Act
Amendments, including withous limitrion documents shaf demonstcare, discuss, concern, reflect,
vefer, or relase to such need or benefit ig light of the New Source Performance Standards (NSPS),
New Source Review (NSR) and Prevemsion of Sigmificant Detericrarion (PSD) siatutory and

regulatory provisions and programs.
Ruapenss to Begust MNo- 23,
Subject w0, snd without waiving its General Objections above, the Unied States ebjects o
this requesy as vague, ambiguous, over broad and burdevsome. Fies, the request extends o 3
grear volume of maretial, as it escompasses all docunsenis prepancd or collected by the United
States for over vm years that relae 1o an entire Tide of the Clean Ax Act Amendments (under
which this acrion was pat broughy), which is daily administered by dozens of EPA officers and
- employees. thvw,ﬂamqmm&smmmdmﬁgxm:mmhu“ﬂwmfmw
benefir from” the Acid Rain provisions, and the “need or beaetls in light of” ather Clean Alr Act
provisians, The United Suses finthey abjects 1o this request as irreicvant, as moany of the
documnents requasged are immagerial to the invmnr action. Additionally, the United States objects
insofar as this requesy sz=ks documents beyand the posseasion, cusiody, or conol of the Linited
Norwithstanding thess objections, and the Genersl Objectivng sbove, the United Srates
has updertaken 3 search for such dovuments in files associard wit: the EPA's adminisrration and
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cnforcement of the Clean Air Act, which may contain documents responsive 10 this request. The
location, review, Rumbering. copying, aod privilege review of such Jocuments is well underway
but. due to the bundensome wature of this and related requests and the volume of responsive
documents, cannor be complered in the time frame normially provided.

Non-privileged responsive documents wil] be available for review a1 the offices of the
Unired States Depastment of Justice, 1425 New York Avenue, Washington D.C. 20005
beginning on July 1, 2000. Please contact Pameta Lee or Nicole Veilleux 1o make armngémenis
for the review of these documents. As discovery in this mapey i ongoing, the United States
reserves the right o supplement this respanse ar & laes time,

Request Ne. 23,

All docurmnents teflecting, referring or relaing 10 any and ajl applicability determipations
made by you under 40 C.F.R. § 52.2] or referred 10 you by any state from January 1, 1973 10
date.

Bosponst 1o Request No- 21,

Subjeet 10, and withour weiving its General Qbjestions above, the United S1anes objects 10
this roquest us vague, over broad and burdensome as the request exunds to a grear volume of
material. Mogeover, the Lnised Stanes objects 1o this vequest as irreleviant, as most of the
documents requasted are immazerial 1o the insiant action. Furthes, the United States objetts
Mummmmwmmm,mmmormmm
States Environmenial Protection Agency.  Addidonally, the Unite| States objécts to this request
to the extenr it seeks doonments privecied from discovery by e deliberaive process privilaye,
the anomey-cliens privilege or the work product dactrins.

Notwithstanding these objectians, and the General Objections above, the United Swatcs

3~
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has undertalen a search for such documents in flles assoctared with the EPA’s administration and
caforcemen: of the Clean Alr Act, which may conmin documenis responsive to this requess. The
location, revicw, numbering, copying, and privilege review of sixk Jocuments is well underway
but, dus 1o the burdensome navare of this and ralared requests and the volume of responsive
documents, cannot be completed in the sime frame normally provided.

Non-privileged responsive documents will be available for review at the offices of the
United Srares Deparmment of Jugtice, 1425 New York Avenue, Washingson D.C. 20005
beginning on July 1, 2000. Please comact Pamela Lee or Mivole Veilleux o nmke arangements
for the review of these documents. A3 discovery in iy master is ongoing, the United Sutes
rederves the right o supplement this response o5 & latey thme.

Raquest No, 24,

All documens reflecting, referring ot relating o any and all applicability dewrminations
made by you under 40 C.F.R. § 60.5 or refaered w you by any stme from 1971 w daie, including
without limitstion those dererminstions made for Fossil Fue] Fired Steam Generators, Electric
Orility Swearn Generating Unity, Industrial-Commerciaj-fnstinmional Stemn Geneyating Units,
and Starionary Gas Turtines.

Resgonse to Requese Ne. 24,

Subject to, and without waiving jts General Ghjoctions above, the United States objects
this request &3 vague, over broad and burdensome as the request exeends 1 & great volume of
makerial. Moreover, the United Stants objects w this requess as irrelevant, as many of the
documents requested are immaterial to the instent action. Furcher, the Uniped Statcs objects
insofar as this request secks documenis bayand the posscssion, custady, or conmol of the Untted
Suares Environmera] Progection Agency. Additiooally, the Uniwed Stares ohjects to this request
10 the eaqent it steks documents protecied frown discovery by the doliberative mocess privilege,

12
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the amomey-clien privilege o the work product doctrine,

Notwithstanding these objections, and the Geneval Objectinns above, the United States
Las underiaken & search for such documenzs in files associated with the EPA's adminisirion and
enfarcement of the Clean Alr Act, which may coneain docurpents responsive 10 this request. The
location, review, numbering, copying, and privilege review of such Jocuments is well underway
but, due 10 the burdensome range of this and relaned requests and the volinme of responsive
dosments, cannot be completed in the time frame normally peovided

Non-privileged responsive doctunents will be available for review as the offices of the
United States Deparmmant of Justice, 1425 New York Avanne, Washingron D.C. 20005
beginning on July 1, 2000, Plaase contact Pamela Loe of Nicale Veilieux $o make arangaments
for the review of these dociments. As discovery in this matter is engoing, the United Srates
mdwrlalnmsmplmmrlﬁsmpmunlmu‘m:.
Bequesy No. 25,

All documenss reflecting, referring or relating to any and al) Prevention of Sigaificam
Derrioration (PSD) or New Source Performance Standards (NSPS) applicability detarminations
made by llinods or any derermination made by Nlinols negarding the applicability of consguction

PETiL TequireMents to exising sources undcrgoing A “modification” as defined by 35 Ilinois
Administrative Code § 201,102,

Rexpanss to Benmesg No, 35,

Subject w, and withaus waiviag its General Chjections above, the United Sures objects 1o
this request &t vague, ovar broad and burdensome as the request exiends 10 & great volume of
material. Moreover, tha United Srares objects w0 vhis requess as irrclevant, as many of the
documents reguested are immarerial 10 the instant action. Furdier, the Unired States objects
insofar a9 this request secks documents beyand the possession, custady, of conlrol of the United
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Statey Enviconmental Proection Agency.  Additionally, the Unived Staes objects 1o this request
to the extent it seeks documents protectad from discovery by the deliberative process privilege,
the amoimey-client privilege ar the work product doctripe.

Notwithstanding these abjections, and the General Objections above, the United States
has undertaken a search for such docarsents in files associsted with the EPA"s adminisrration and
enfarcemnent of the Clean Ajr Act, which may contain documents responsive 1o this request. The
location, review, numbering, copying. and privilege review of such documents is well underway
bur, duc to the burdensome nsture of this and related requests and the volume of responsive
documsents, cannot be completed in the time fame normally provided.

Nop-privileged responsive docyments wall be available for 1eview a2 the offices of the
United States Deparmment of Justice, 1425 New York Avenue, Wasniagron D.C, 20005
beginning an July 1, 2000. Please contact Pamela Lee or Nicole Viilleux 1o make arrangemonts
for the review of these documents. As discovery in this mateer is ongoing, the United Stares
resérves the right 10 supplément this respomse a1 a later time,

Resucxt Na. 26
All documents reflecting, referring or relming w whether you have published, or are

required o publish, the IMinojs State fmplementation Plan and the implementadon plans of other
states.

Responsc 19 Requast No, 2¢.

The Uninrd Seames objecys wo this requedt © the extent it seeks publicly available
informarion. Tn addinicn, the Uniwed States objects 1o this mquest as over broad and irrelevant in
that ir requests docunens relaring to State Implemenmtion Plans of states ather than the Stte of
[linais. Norwithsmnding these objections, and the General Objections above, the United States
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has undertaken 8 search for such documents in flles associnted with the EPA’s admidnistation and
enforcemnent of the Clean Air Acy, which may conain docunsents rexponsive 30 this request. The
locaion, review, numbering, copying, and privileye review of such Jocumens is well underway
but, dus to the burdensome namre of this and related requests and the volume of responzive
documents, cannot be completed in the time frame narmally provided.

Non-privileged respopsive documenis will be available for peview at the offices of the
United Sures Deparunent of Justice, 1425 New York Avenue, Washingior D.C. 200035
beginning on July I, 2000. Please conuact Pamela Lee or Nicola Veilleux 1o make srrangements
for the review of these documenis. As discavery in this maer is augoing, the Uniwd Stares
reserves the right to supplement this respanse &z & later Hme,

Request No. 27,

All documents reflecting, referring o nelating 1o publication of Swte Implementation
Plans pursuant 1o § 110(h) of the Clzan Air Act, 42 US.C. § 74100:).

Basponsc 1o Raquest Na, 27,

Sgg Response 1o Request No. 26,
Bequegt No. 26.
Response 1o Request No, 28,

The Unired States chjects to this request to the oxtem it seeks publicly availabie
information. Notwithsianding this objection, and the Genecal Objections above, the Unied
Svates has underraken a search for soch documents in files associared with the EPA’s
administration and enforcement of the Clean Air Acx, which may contain dociaments responsive
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to this pequest. The location, peview, niambering, copying. and griviiepe review of such
documents is well underway bart, doe o the hurdensome nanme of this and relased zequests and
™ volume of responsive docwnernts, cammdt be compieted in the tiow frame nonmally provided.
Non-privileged responsive documents will be available for neview at the offices of the
United Stuics Depanvment of Justice, 1425 Now York Avenue, Washingion D.C. 20005
beginning on July 1, 2000. Please contact Pamela Leoe or Nicole Veilleux 1o make arrangements
for the review of these documents. As discovery in thiz mamer is asgoing, the Unired Stares
reserves ihe right 1o supplement this response at a kater 1ime.
Regugst Na. 29,

Al documents reflacting, veferring or relaring to predicrions, estimates or deteyminations
regarding the nusber of exisring eloerrical urility plas o unirs that had or would become
subject to New Source Performance Standards (NSPS) or Prevenrion of Significav Deterioration

(PSD) requirements.
Besponstio Reguest No. 29,

Subject to, and without waiving its General Objections above, the Uniled States objeers w
this request a3 vague and over broad. Tn addition, the United Siates objects 10 this request as
rrclevant, as many of tha documents requested are immanerial 1o the insrans sction. Further, the
Unitex? States objects insafar as this request seeks documenrs beyotd the possession, custody, or
contro] of the United States Environmengal Prosextion Agency. Additionally, the United States
objects 1o this request 1o the socent it secks documents protected frim discovery by the
deliberative process privilege, the atmey-client privilege or the work produce docrrine.

Notwithsranding these objections, and the General Objections sbove, the United Suaes
has undertaken a search for such documenss in files associared with the EPA's adrministration and
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enforcemens of the Clean Air Act, which may ¢oatain documents responsive i s reques. The
location, review, numbering, copying, and privilege review of such documents is well underway
bur, dix 10 the bundensome nature of this and relaed requests and the volume of responsive
docurncyas, cannot be complesed in the dme frame normally provided.

Non-privileged responsive docianents will be available for neview ar the offices of the
United Suares Deparment of Justice, 1425 New Yark Aveans, Wasldogian D.C. 20005
bepiniing on July 1, 2000. Please conract Pamela Lee or Nicole Veilla 10 make avengements
for the review of these documants. A9 discovery in this mamer is ongoing, the United States
resérves the right 10 supplement this cespoase at a later time.

Request No. 30,

All documents reflecting, referring or rejating 0 your deserminarion of the comrol
technelogy thas shauld, or you conwend is required 1o be, instalied a the Baldwin Swrion.

Response 1o Requeyt No. 39,

Subject 10, and wirthowr waiving its General Objections ahove, the Unined Siases objects wr
this roquest as vague and over broad. Further, the United States obyects insotar a3 this reques
seeks documents beyond the passession, custody, or coptro] of the United Semes Enviroamental
Protacion Agency. Additionally, the Unitad Siaxes objects 1o this requazst to the extens it secks
documents provected from discovery by the daliberative process privilags, the anomey-client
privilege or the work product daettine.

Notwithstanding these objections, and the General Objections above, the Uinited Stumtes
has undertaken a search for such documents in files associased with the EPA™s administration and
enforeement of the Cloun Air Act, which may contain docoments responsive 1o this request. The
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location, review, manbering, copying. and privilege veview of such doczments is well underway
but, due w the burdensome narure of this and related Tequests and 1he volume of responsive
documents, cannot be completed in the time frame noemally provided.

Non-privileged responsive documents will be available for roview ot the offices of the
Unised Scates Depanrment of Justice, 1425 New York Avenue, Waskingron D.C. 20005
beginning on July 1, 2000. Please comact Pamein Lee or Nicole Veilleux wo make armngements
for the review of these documenty, As discovery in this marser # ongoing, the United States
reserves the right 1o supplement this response at a later ime.

Requesi No. 31,

Al documents referred 0, netied upon ar identified in your Ansvars o Llinois Power's
First Sex of nrerrogaories.

Response 1o Reguest No, 31,

Subject to, and withowr waiving its Geperal Objoctions above, the Unized Statss objects o
the ttent this request calls for documents protectad from discovery by the deliberarive process
privilage, the anomey-client privilege or the work product docwrine  Notwithsianding these
objections, and the Geneval Objections above, the United States has. undertaken a search for sach
docurments. Non-privileged responsive documents se available for review st ihe offices of the
Usited Swates Depanment of Justice, 1425 New York Avenve, Washingion 0.C. 20005. $lepae
contact Pamels Lee or Nicole Viilleux 1w make amangemetns for the review of these documems.
Respoasive documears are produced in the manner in wivich they were kapt in the normal cowse
of business and are organized according 1o dhe source of the docurnents. A fisting of the source
of such documents is provided in response to Requess number 1, ahove.
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Furthermore, as discovery in this matmer is angoing, the Uniscd Stazes is continuing to
sollect and prepare for praduction addidonal documens collections miat may contain docurwnts
responsive 1o 0is request.  The United States will begin to meke swch documents available on
July 1. 2000.

Requeit No. 32,

Al docurents nefleexing, referring or vefaring to the allegations in your Amendad
Complaint or Notice of Vialation that have not been produced under a previous Request.

Respanac 1o Requess No. 32,

The United Stases objscts to this request as vague snd over lroad. The Amended
Compluint in this mamer contains over eighty-three pamgraphs, exicixis for twenty-three pages.
Notwithstanding this objection, and the Oeneral Objections above, the United Stures has
undermken 2 search for such docurents in flss associated with the EPA"s administtation and
enforcement of the Clean Air Act, which may contain documents responsive 1o thit request. The
Iocarion, review, oumbering, copying, and priviiege review of such documents is weli underway

 buyt, due o the burdensoms nature of this and related requests and the volume of responsive
documents, canndt be complered in the vime frame noemally provided.

Non-privileged responsive doctmmenis are available for revicw at the affices of the United
SnpDep&mmm’msﬁec, 1428 New York Avenue, Washingion, D.C. 20005, Pleise contact
Pamcla Lee or Nicale Veilleux 1o make armmgemenss fior the review of these documents.
Fanhermore, as discovery in this mamer s ongoinyg, the United Staces is continuing to collecr and
prcpare for production additional documens collectians that may coaraln documents rospansive
w this request.  The United Stawes will begin 1o make such documents available on July 1, 2000.
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EXHIBIT F
TO REPLY BRIEF IN SUPPORT
OF DEFENDANTS’ MOTION TO
COMPEL PLAINTIFF’S
COMPLIANCE WITH RULES
33 AND 34 OF THE FEDERAL
RULES OF CIVIL PROCEDURE

(TO BE FILED IN TRADITIONAL
MANNER IF MOTION FOR
LEAVE IS GRANTED)
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EXHIBIT G
O REPLY BRIEF IN SUPPORT
F DEFENDANTS’ MOTION TO
COMPEL PLAINTIFF’S
COMPLIANCE WITH RULES
| 33 AND 34 OF THE FEDERAL
RULES OF CIVIL PROCEDURE

(TO BE FILED IN TRADITIONAL
MANNER IF MOTION FOR
LEAVE IS GRANTED)




